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Many records were set—sportwise and weatherwise— 
in 1951, but without doubt the one which was noticed 
and will be remembered most by all is that one set by 
the Consumers’ Price Index. Latest rise—0.3 per cent 
to 189.1 on December 15, not only a record for 1951 
but for all time. A year-end summary shows a 5.8 
per cent climb for all major goods and service groups 
over the year. Food prices accounted for the largest 
increase by topping December, 1950’s index by 7.4 
per cent. 


A 69-cent rise in the average weekly earnings of 
nondurable-goods manufacturing employees more than 
offset the decline in the durables segment so that there 
was a slight increase in the average for all manufac- 
turing employees to $65.25 in November. 


The total civilian labor force dropped once more in 
December to 62,688,000 due largely to the seasonal 
decline in agriculture. November’s total: 63,164,000. 
The nonfarm force continued to increase, however, to 
54,636,000, second only to August’s peak of 54,942,000. 


A preliminary estimate of new strikes in December 
shows a very substantial drop to 200, at least 100 
below the total for any other month during the year. 


Industrial production activity remained unchanged in 
December from November’s index of 218 and was at 
the same level as last December’s production. 


November manufacturers’ sales remained at October's 
level of $22,592 million, again matching first-quarter 
sales levels. Inventories maintained their steady, tide- 
like rise to the year’s high of $41,462 million. 


The nation’s retailers had a slight dip in November’s 
sales to $12,469 million; however, this was substan- 
tially above last November’s $11,768 million. Inven- 
tories continued downward to the year’s low point of 
$18.4 billion. 


Very slight fluctuation in wholesale prices during De- 
cember resulted in the index (1926 = 100) remaining 
steady at just above 177.0. Index figure for week end- 
ing January 1, 1952: 177.2. 


Preliminary figures show only a small rise in total 
new construction in December to $2,412 million. Again 
a $40 million increase in public construction more than 
offset the decline in private building. 


3usiness failures in the nation totalled 587 in Novem- 
ber, the year’s best showing. This figure compares 
with 644 in October and 683 in November of last year. 
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National Labor Policy 
and Respect for Picket Lines 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


\ OST DISCUSSIONS of picketing, 
L including those carried in this depart- 
ment, have concentrated on the activities of 
the pickets themselves and the law relating 
to their conduct. Analysts have rarely fo- 
cused attention directly on the persons who 
respect picket lines, the employer harmed 
by such respect or the law applicable to 
that side of the picket line. Perhaps for that 
reason considerable interest has been shown 
in the decision of the United States Court 
of Appeals for the Seventh Circuit, last 
summer, in the case of NLRB v. Illinois Bell 
Telephone Company *—a decision dealing with 
the question of whether an employer may 
lawfully discipline employees who refuse 
to cross a picket line set up by a union 
other than their own. Widespread interest 
in a case itself justifies consideration of the 
case here. But the Jilinois Bell case is worthy 
of extensive attention for other reasons too. 
For, besides stimulating a re-examination 
of certain key provisions of the National 
Labor Relations Act, it provides the occa- 
sion and the context for an analysis of the 
more general policies of the act; and, be- 
yond that, it raises provocative issues con- 
cerning the whole current theory of labor 
relations law and one of the most intriguing 


and vital parts of that theory—the concept 
of “equalizing bargaining power.” 


The Illinois Bell Case 


During the spring of 1947, the Illinois 
Bell Telephone Company was dealing in 
different ways with two unions. With the 
Chicago Telephone Traffic Union (CTTU), 
Illinois Bell was negotiating a new con- 
tract. CTTU was not on strike, and the 
parties were operating during negotiations 
on the basis of an interim extension of a 
preceding contract which had expired on 
March 29, 1947. With the Illinois Telephone 
Traffic Union (ITTU), Illinois Bell was 
dealing under more strained conditions: 
ITTU, representing a state-wide bargaining 
unit, had called a state-wide strike, and had 
set up picket lines at a number of exchanges, 
including Chicago exchanges at which mem- 
bers of CTTU worked. 

The picket lines established by ITTU at 
the Chicago exchanges created the problem 
of the Illinois Bell case. Among a number 
of other employees in the CTTU bargaining 
unit who decided for one reason or another 
to respect the picket lines were eight super- 


visors. Because of their respect for the 





119 LABOR CASES { 66,338, 189 F. (2d) 124 
(May 21, 1951), denying enforcement to 2 CCH 
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Labor Law Reports (4th Ed.) { 9744, 88 NLRB 
1171 (March 16, 1950). 
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picket line, the employer demoted the eight 
supervisors. On charges filed by CTTU, 
the NLRB held that the demotion of the 
supervisors for refusing to cross the picket 
line violated Sections 8 (a) (1) and 8 (a) 
(3) of the NLRA. The Board ordered IIli- 
nois Bell to restore the supervisors to the 
status they occupied before the demotion, 
and to make payment in whole for their loss 
of wages.” Reviewing this order, the United 
States Court of Appeals for the Seventh 
Circuit denied enforcement.’ 

In holding the demotion an_ unfair 
practice, the NLRB took the position—a posi- 
tion which the Seventh Circuit later ac- 
cepted—that the status of the “demotees” 
was immaterial; for both the NLRB and 
the court, it did not matter whether the 
employees involved were true supervisors. 
Presumably the holding would be the same, 
then, if after definitive analysis the Board 
and the court had found the demoted people 
to be rank-and-file employees. This fact of 
course, increases the significance of the case 
today, when supervisors within the mean- 
ing of the Taft-Hartley Act have, as a gen- 
eral rule, none of the rights of rank-and-file 
employees under the act. 


NLRB's Decision 


In holding the demotion of the super- 
visors a violation of both Sections 8 (a) (1) 
and 8 (a) (3), the NLRB engaged in an 
extremely interesting process of reasoning. 
To appreciate the process fully, it is neces- 
sary to note at the outset that the Board 
could not find that there was primarily a 
violation of 8 (a) (3). This was so because 
the essential prerequisites of a direct 8 (a) 
(3) violation were simply not present. An 
8 (a) (3) violation requires a showing that 
the employer discriminated against employ- 
ees either in order to discourage or encour- 
age membership in a labor organization or 
in a manner which would necessarily result 
in such encouragement or discouragement. 
There was no showing of either in this case. 
The employer’s record of good-faith dealing 
with CTTU, the supervisors’ exclusive bar- 
gaining agent, militated against any infer- 
ence that the demotion was designed to dis- 
courage the supervisors’ membership in that 
organization—in the absence, at any rate, 
of preponderant specific evidence to the 
contrary, which evidence was lacking. On 
the other hand, it is difficult to see how a 


demotion from supervisory to rank-and-file 
status would have had any _ necessary 
tendency toward such discouragement. Fur- 
thermore, it would make no sense to hold 
that the demotion discouraged membership 
in ITTU, since there was no sign that the 
supervisors or the union were interested in 
such membership. 

Again, the “wildcat strike” precedents 
blocked recourse to a rather technical means 
of establishing an 8 (a) (3) violation. Had 
the demotees been unrepresented by the 
CTTU in current negotiations, and had they 
taken concerted action for some economic 
advancement of their own, the NLRB might 
have held, as it often has, that by taking 
concerted action, the supervisors constituted, 
themselves, a labor organization; and that 
by demoting them in such circumstances, 
the employer had discouraged their mem- 
bership in that organization, within the 
meaning of 8 (a) (3). But two of the salient 
facts of the case blocked the use of this 
rationale. First, the supervisors were cur- 
rently and adequately represented by CTTU. 
Second, their respect for ITTU’s picket line 
had nothing to do with their own economic 
advancement, and hence the supervisors 
could not be thought of as constituting, 
themselves, by their respect of the picket 
line, a labor organization. And the NLRB 
could not say that they had, because if it 
did so it would be putting the supervisors 
in the category of wildcat strikers; the su- 
pervisors would be in the position then of 
disputing the legally-established, exclusive 
bargaining status of CTTU; and, under 
such decisions as the Draper case,‘ it would 
be necessary to hold that they had forfeited 
the protection of the act. 

Thus it was that the NLRB could not 
hold primarily and directly that there was 
a violation of Section 8 (a) (3). And thus 
it was that the Board had to find, primarily, 
a violation of Section 8 (a) (1). But this, 
as we Shall see, still did not prevent the 
30ard’s completely upsetting the usual order 
of things—to hold in effect that a violation 
of 8 (a) (3) followed automatically from the 
finding of an 8 (a) (1) violation. 

To preclude any misunderstanding, it 
must be stated immediately that finding an 
8 (a) (1) violation was by no means simple; 
the reasoning behind that finding was in 
fact extremely thin. Such reasoning as ex- 
isted is contained in the following language 
of the Board: 





? Footnote 1, 88 NLRB 1171. 

3 Footnote 1. 

* NLRB v. Draper Corporation, 8 LABOR CASES 
62,368, 145 F. (2d) 199 (CA-4, 1944); cf. NLRB 
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v. Brashear Freight Lines, Inc., 4 LABOR CASES 
{ 60,447, 119 F. (2d) 379 (CA-8, 1941): NLRB v. 
Indiana Desk Company, 9 LABOR CASES { 62,683, 
149 F. (2d) 987 (CA-7, 1945). 
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“Designation of a bargaining representa- 
tive does not automatically strip minority 
groups of the privilege of asserting, by any 
form of concerted activity not in itself ille- 
gal, protected interests outside of and un- 
connected with the bargaining process or its 
results. The general concern of employees 
with mutual aid and support in their efforts 
to improve their working conditions, even 
when not directed to the immediate achieve- 
ment of economic benefit for themselves, 
has long been regarded as such a protected 
interest. This concern is traditionally ex- 
pressed in the form of respect for the picket 
lines of striking unions, and a refusal to 
cross such picket lines has repeatedly been 
held by the Board and the courts to be a 
kind of ¢oncerted activity against which an 
employer may not retaliate by discrimina- 
tory measures.” ° 

After careful analysis of this statement, 
it is submitted, one must conclude that the 
Board ruled against the employer, not on 
the ground that the statute required such 
a ruling, but on the ground, and only on the 
ground, that respect for picket lines is tra- 
ditional in the union movement. 

In order to appreciate this proposition, 
it is necessary to attend carefully to the 
relevant statutory language and to note the 
Board’s neglect of that language. The rele- 
vant language is to be found in Section 7 
and Section 8 (a) (1) of the NLRA. Sec- 
tion 8 (a) (1) makes it an unfair practice 
for an employer to interfere with, restrain 
or coerce employees in the exercise of the 
rights granted by Section 7. Section 7, in 
turn, guarantees to employees the right to 
form and join labor unions, to bargain col- 
lectively and to take other concerted action 
for their mutual aid and protection. 

Now, if the Board had 
the statute, one might have expected it to 
deal with at least three issues: (1) whether 
or not the supervisors had engaged in con- 
certed activities; (2) whether or not these 
concerted activities were aimed at mutual 
aid and protection; and (3) whether or not 
the employer had interfered with, restrained 
or coerced the supervisors in the exercise 
of their right to engage in concerted activi- 
ties for their mutual aid or protection. 

With 
did not deal at all. 
answer. In_ several 


reasoned from 


the first of these issues, the Board 
It simply assumed the 


instances the Board 


asserted that the supervisors had engaged * 
in a concerted activity; but it never took 
the trouble to ascertain from the evidence 
whether the supervisors acted individually 
or in concert. As we shall see presently, the 
Seventh Circuit found this to be one of the 
worst deficiencies in the Board’s decision. 
The 
more attention, but no more reasoning. As 
the quotation above shows, the Board sim- 
ply observed that “the general concern of 
employees with mutual aid and support in 
their efforts to improve their working con- 
ditions, even when not directed to the im- 
mediate achievement of economic benefit for 
themselves, has long been regarded as such 
a protected interest.” This conclusion voiced 
in the text of the Board’s decision is re- 
peated in footnote 19, where the Board says: 
“It is immaterial that the employees who 
refused to cross the picket line were not in 
the bargaining unit represented by the strik- 
ing union.” ° The noteworthy feature here is 
the complete absence of statutory analysis. 
Nowhere does the Board analyze the asser- 
tion that the words “mutual aid and 
protection,” as used in Section 7, were de- 
signed to privilege activities on behalf of 
persons other than the actors. It may be 
that Section 7 was so designed; but it would 
seem to be the duty of the Board, as the 
expert agency authorized to administer the 
act, to give reasoned attention at least to 
such central, crucial provisions of the act. 
To “reason” by cliche and conclusion, as 
the Board so often does, seems scarcely 
adequate. Indeed, when one weighs against 
the question-begging, doctrinaire approach 
of the NLRB in so many cases," the often 
sensitive, probing analysis of the United 
States Courts of Appeals, the consequence 
may well be to question the whole dogma 
of administrative “expertise,” and even 
perhaps to conclude that this dogma has as 
little to commend it as most of the others 
of which it is an integral part. 
Having thus assumed that the 
visors had engaged in a concerted activity 
for their mutual aid and protection, within 
the meaning of the act, it was perfectly sim- 
ple for the Board to hold that the employer, 
by demoting them, had interfered with or 
restrained them, within the meaning of Sec- 
tion 8 (a) (1). But even here the Board’s 
formulation is not without interest. It said, 
in conclusion: “For all the reasons given 


3oard gave the second issue a little 


super- 





5 Footnote 1, 88 NLRB 1171, 1175-76. 

* Footnote 5, p. 1176. 

7 For an example of more flexible and discrim- 
inating reasoning by a member of an adminis- 
trative agency, see the dissenting opinion offered 
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in Witherbee Court Corporation, 14 NYSLRB, 
No. 140 (December, 1951), by the chairman of 
the New York State Labor Relations Board, 
Mr. Keith Lorenz. 
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above, ... we agree... that the demotion 
of the eight ‘supervisors’ constituted illegal 
discrimination against employees within the 
meaning of Section 8 (1) and 8 (3) of the 
Act. ... The demotion of these employees 
because they engaged in concerted activity 
protected by Section 7 of the Act violated 
Section 8 (1) of the Act. Because such de- 
motion amounts to discrimination in regard 
to hire and tenure of employment, thereby 
discouraging membership in a labor organi- 
zation, it also violated Section 8 (3). More- 
over, whether the demotions be regarded as 
violations of Section 8 (1) or of Section 8 
(3), we find it necessary to order... rein- 
statement with back pay.” * 


Ordinarily the Board will rule without 
further analysis that a violation of Section 
8 (3), or any other employer unfair prac- 
tice, amounts to an 8 (1) violation. Here 
it did the converse, holding that an 8 (1) 
violation is automatically an 8 (3) violation. 
Apparently, if we are to take seriously the 
foregoing language, in the Board’s view a 
demotion which amounts to discrimination 
in employment terms or conditions auto- 
matically discourages membership in a labor 
organization and thus violates Section 8 (3). 
This is equal to saying that every time the 
employer uses discrimination in ordering 
his working force he is guilty of discourag- 
ing union membership. Of course, scarcely 
anything could be further from the truth, 
but we are forced to this conclusion because 
the Board, in the J/linois Bell case, had no 
other basis for finding an 8 (3) violation. 


Decision of the Seventh Circuit 


When the NLRB asked the Seventh Cir- 
cuit for enforcement of its order, the court 
examined the Board’s decision and, after a 
careful search, found nothing there. On 
each critical issue of law—there were no 
real fact issues—the court concluded that 


the NLRB had erred. 


The fundamental issue in the court’s view 
was whether or not the demoted supervisors 
had engaged in a concerted activity for their 
mutual aid and protection. But, even 
beyond that, had they engaged in any con- 
certed activity at all? To answer this ques- 
tion it was necessary to look at both what 
the demotees had done and at the motiva- 
tions of their conduct. After looking at the 
record, something which the Board had ap- 
parently thought immaterial, the court con- 
cluded that the conduct of the supervisors 
could scarcely be regarded as concerted: 





“There is no evidence that these eight 
employees acted in combination or concert. 
They did not converse with each other or 
any other person regarding the activity in 
which they engaged, that is, a refusal to 
cross the picket line. The record discloses 
unmistakably that each acted in her own 
individual capacity. The Board in its brief 
states, ‘Their only concern was to help the 
I. T. T. U.’ Even that concession is the 
result only of a dubious inference. None 
of the involved employees testified to any 
such concern. Their testimony discloses 
that their refusal to cross the picket line 
was a matter of principle, and that it would 
have made no difference whether the picket 
line was maintained by I. T. T. U. or some 
other union. The Board in its brief states 
that these employees ‘had no grievance whicli 
could have been adjusted through grievance 
procedures. The object behind their refusal 
to cross the picket line was merely to sup- 
port the grievance of others.’ And at an- 
other point the Board states, ‘Here, there 
was no controversy between respondents 
and the C. T. T. U.; the complainants merel) 
refused to cross the I. T. T. U. picket lines 
to support the demands of the I. T. T. U. 
rather than their own grievances.’ ” 


Thus the court could not agree that there 
had been any concerted activity. But even 
assuming that the demotees had engaged in 
concerted activity, said the court, the Board 
did not establish that the concerted activity 
was for their mutual aid and protection: 


“Assuming, however, contrary to what 
we think, that the involved employees en- 
gaged in ‘concerted activities,’ we are unable 
to discern from this record, and particularly 
in view of the concessions made by the 
3oard, how it can be held that such activi- 
ties were for their ‘mutual aid or protec- 
tion.” They neither sought nor were en- 
titled to seek on their own behalf any aid 
or protection from respondent. That was 
the sole function of C. T. T. U., the duly 
selected and existing bargaining representa- 
tive for the unit of which the involved em- 
ployees were a part. The Board in its brief 
concedes, ‘These agreements [those between 
respondent and C. T. T. U.] bound the em- 
ployees to work in conformity with the 
wages, hours, and working conditions pro- 
vided in them. Employees dissatisfied, for 
example, with their wages, were not en- 
titled to seek to revise them by strike action 
before the expiration of their agreements.’ 
In other words, these employees were with- 
out right to bargain with respondent or to 





§ Footnote 5, p. 1171. 
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strike because of any grievance which they 
had or for their own aid or protection, but 
they had such a right, according to the 
Board, in behalf of employees of a different 
unit and represented by a different bar- 
gaining agent.” 


Meaning of the Case 


Whether or not the Board will accept the 
court’s ruling and apply it in similar cases 
arising in other jurisdictions is as yet im- 
possible to tell, for it must be remembered 
that the Board considers itself bound only 
by rulings of the Supreme Court.? Hence 
the Illinois Bell case has a dual meaning, 
depending on whether one thinks of the 
Board's ‘disposition or the court’s. In either 
event, however, the fact that the employer 
was guilty of no other unfair practices is 
relevant. Even the court’s decision might 
have been different had there been evidence 
of other unfair practices. This possibility 
is emphasized by the court’s reference to 
the lack of evidence of other unfair practices: 

“Other than the incidents which we have 
discussed, there is not a scintilla of proof 
that respondent interfered in any form or 
manner with the right of its employees to 
join a labor organization of their own choice, 
or that it refused to bargain collectively 
with the agents selected by such employees. 
In fact, the record indisputably demon- 
strates that respondent bargained with C. T. 
T. U. in good faith, with a_ resultant 
contract, and it also bargained with the 
striking union, with a like result. There is 
no evidence of any hostility or favoritism 
on behalf of respondent against or for any 
union.” 

These facts help to establish the precise 
significance of the case in terms of both the 
court’s and the Board’s approach. The 
court’s approach does not give employers 
carte blanche to discipline or discharge em- 
ployees who refuse to cross a picket line. 
In fact, employers receive only an extremely 
limited benefit from the decision. 

In the first place, the court’s approach would 
not justify a discharge where an employee 
in an unorganized plant respected a picket 
line set up by fellow workers in either an 
organizing drive or in an attempt to induce 
the employer to raise wages or to improve 
working conditions in the plant. The same 


would probably be true even if the picket 
line were maintained by “outsiders’—that 
is, a union representing no existing em- 
ployees. 

Again, if the employer was dealing with 
a union which he illegally dominated or 
supported, he could probably not discharge 
or discipline employees who respected a 
picket line set up in rebellion against the 
existing representative. 

Nor, certainly, could the employer dis- 
cipline employees if he had refused to bar- 
gain with their representative, and if the 
picket line were set up and respected as a 
consequence thereof. 


Finally, there can be no doubt that em- 
ployees would be completely privileged to 
respect a picket line set up by their repre- 
sentative in a bargaining impasse. This fact 
indicates the narrowness of the court’s de- 
cision and of the benefits which it confers 
on employers, for this is of course the most 
common case. If the employer gains from 
the decision no advantage in the most com- 
mon case, it is clear that the decision can 
be neither hailed nor damned as a great vic- 
tory for employers. 

There is one troublesome situation which 
is left unsolved by the court’s decision. This 
is the situation where the employer is under 
contract with a majority representative, but 
the contract contains no provision concern- 
ing the grievances of some minority group 
in the bargaining unit.” If the minority 
cease work and/or set up a picket line, not 
attempting to challenge the general status 
of the majority union or its contract, but 
simply to gain favorable attention to their 
grievance, may the employer discharge or disci- 
pline employees who respect the picket line? 

Some of the court’s language in J/linois 
Bell suggests that the Seventh Circuit would 
regard this as a “wildcat” strike, hold it the 
duty of the employees to work peaceably 
through the majority representative, and per- 
mit the employer, if he were guilty of no other 
unfair practices, to discipline employees who 
respected a picket line in such circumstances. 
On the other hand, Judge Learned Hand’s 
ruling in the Douds case," where the right 
of a minority to present grievances by pick- 
eting was upheld, would suggest the con- 
trary. As to the Board, which has intimated 





®* The Supreme Court denied certiorari in the 
Illinois Bell case (on November 26, 1951). But, 
of course, such action does not amount to ap- 
proval of the CA-7’s decision. 
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%” Cf. Douds v. Local 1250, Retail-Wholesale 
Department Store Union of America, CIO, 16 
LABOR CASES { 65,015, 173 F. (2d) 764 (CA-2, 
1949). 

11 Footnote 10. 
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some dissatisfaction with the Douds ruling,” 
it is impossible to tell; for the Board has 
always more or less discouraged minority 
grievance action where there is a majority 
representative, while at the same time it has 
always ruled, as it did in J/linois Bell, that 
almost any form of respect for picket lines 
is a protected concerted activity.” 


The Deeper Problems 


Beyond the problems in technical statu- 
tory analysis posed by the JIlinots Bell case, 
there are at least two deeper problems. 
First, there is the question whether, apart 
from verbal analysis, the general structure 
of the NLRA is such that it ought to be 
held an unfair practice for an employer to 
discipline employees in the circumstances 
presented by the JIlinois Bell case. The sec- 
ond question is of even greater significance: 
If the act does not now make it an unfair 
practice for an employer to discipline em- 
ployees who respect another union’s picket 
line, should it be changed to so provide? 


Viewed in a very general way, the NLRA 
is designed to promote collective bargaining 
and to erase employer interference in the 
organizing and bargaining affairs of em- 
ployees. On a deeper level, the NLRA, as 
amended by the Taft-Hartley Act, is de- 
signed to promote the orderly, peaceable 
settlement of labor disputes and to achieve 
a rough equalization of bargaining power. 
Translating these generalizations into the 
concrete facts of the IJilinois Bell case, it 
would seem that the Seventh Circuit’s deci- 
sion represents a better synthesis of the 
general statutory policies than that pro- 
posed by the Board. 


This conclusion would probably not be 
valid if the facts were such that the em- 
ployer’s action could be viewed realistically 
as an antiunion device. If one might rea- 
sonably conclude that the demotion of the 
eight supervisors was designed, and would 
tend, to discourage union activities on their 
part, or on the part of other employees, it 
would then be sensible to hold that Illinois 
Bell’s conduct amounted to an unfair prac- 
tice. But it is not necessary to review the 
facts of the case to realize immediately that 
such a conclusion would not be reasonable. 


The employer had committed no other un- 
fair practice; it was faithfully performing 
its legal duties to bargain in good faith; the 
demotion was not likely to discourage mem- 
bership in either union. Neither realistically 
nor technically, then, could one conclude 
that the employer had engaged in an un- 
lawful, antiunion course of conduct. 


Nor could Illinois Bell’s conduct reason- 
ably be held to be inconsistent with the pol- 
icy of promoting orderly collective bargain- 
ing. The union representing the bargaining 
unit to which the demotees belonged had 
determined that its bargaining should be 
carried on without strike action. If that 
union, CTTU, had decided to strike, the 
case would have been completely different 
3ut, be that as it may, the vital point to 
note is that ITTU’s picketing of the Chi- 
cago exchanges could itself be blamed for 
injecting an element of disorder into the 
negotiations between Illinois Bell and CTTU 
In effect, ITTU induced strike action when 
the appropriate bargaining agent had, pre- 
sumably freely, decided that there should 
be no strike. Once again, therefore, the 
court’s determination seems consistent with 
the general policies of the NLRA, as well 
as its written provisions. And, on the other 
hand, it becomes increasingly difficult to 
justify the NLRB’s decision. 

Finally, on the bargaining-power issue, 
the NLRB’s disposition of the case is pref- 
erable to that of the Court of Appeals only 
if one takes the position that it is unde- 
sirable to place any restraints—even weak 
on the self-help techniques 
of labor unions and their members. Here 
one must note that the court’s decision 
placed no ban on ITTU’s right to strike, or 
even on its right to picket the Chicago ex- 
changes. In fact, its decision did not even 
go so far as to hold that employees within 
the CTTU bargaining unit could not respect 
ITTU’s picket line. The Seventh Circuit 
held only that the employer could not be 
employees who 


and indirect ones- 


punished for disciplining 
chose to extend support to ITTU. Basically, 
it ruled that employees who choose to harm 
their employer in an economic dispute take the 
risk of themselves getting hurt in the proc- 
ess. This is the rule generally applicable 


(Continued on page 141) 





122Cf. Miami Copper Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,481, 92 NLRB, No. 
72 (1950), where the NLRB declined to reverse 
an uncontested ruling of a trial examiner, al- 
though that ruling was contrary to the ruling 
in the Douds case. The refusal gains signifi- 
cance from the fact that the Board has been 


88 


held to have the power to reverse rulings of 
trial examiners even though those rulings are 
uncontested. NLRB v. Townsend, 19 LABOR 
CASES { 66,067, 185 F. (2d) 378 (CA-9, 1950). 

1% Cf, Hustace de Cordova, 2 CCH Labor Law 
Reports (4th Ed.) { 10,393, 91 NLRB, No. 187 
(1950). 
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Reinstatement Rights of Strikers 


By FRED WITNEY 


lo economic strategy of work stop- 
pages raises the issue of reinstatement 
rights of strikers to one of first rate impor- 
tance. Students of industrial relations rec- 
ognize the fact that the power of management 
to discharge strikers, or to permit them to 
return to work under discriminatory con- 
ditions, constitutes a potent employer weapon. 
The effects of this power may dissuade 
unions from striking, or once the strike has 
occurred, encourage the union to terminate 
the work stoppage before it is carried to its 
successful termination. The architects of 
the Wagner Act,’ aware of these circum- 
stances, established the framework whereby 
the reinstatement rights of strikers would 
be protected. This was in accordance with 
the over-all philosophy of the Wagner Act, 
a law calculated to balance the bargaining 
power between employers and unions. 


Recently the National Labor Relations 
Board and the courts have handed down a 
number of decisions involving the reinstate- 
ment rights of strikers. The purpose of this 
paper is to analyze these decisions in a 
critical manner, pointing out some of their 





The author analyses several, recent 
NLRB and court decisions involving 
the reinstatement rights of strikers, 
points out some of their implications 
and determines the extent to which 
the Board or the courts have de- 
parted from principles established 
under the Wagner Act 





implications and determining the extent to 
which the Board or the courts have de- 
parted from principles established under the 
Wagner Act. 


Principles Established 
Under the Wagner Act 


Sections 7 and 8 of the Wagner Act 
established the structure for the protection 
of the reinstatement rights of strikers. Sec- 
tion 7 guaranteed the right to self-organ- 
ization and collective bargaining, and of 
more direct importance to this paper, pro- 





1The official name of the Wagner Act, of 
course, is the National Labor Relations Act, 49 
Stat. 449. However, in this paper the legis- 
lation will be referred to by its popular name, 
the Wagner Act. Furthermore, the Labor Man- 


Reinstatement Rights of Strikers 


agement Relations Act, Public Law 101, 80th 
Cong., 1st Sess., the law which made funda- 
mental changes in the National Labor Relations 
Act, will be referred to by its popular name, 
the Taft-Hartley Act. 
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tected the right of employees to “engage in 
concerted activities for the purposes of col- 
lective bargaining and other mutual aid and 
protection.” Section 8 made it unlawful for 
employers to interfere with, restrain or 
coerce employees in the exercise of the 
rights guaranteed by Section 7. The NLRB 
ruled that the strike is a form of “con- 
certed activity” to be protected within the 
scope of Section 7. And of equal impor- 
tance, it held that Section 8 prohibited 
employers from engaging in conduct calcu- 
lated to interfere with the right of workers 
to strike. This meant that employers who 
refused to reinstate strikers on a nondis- 
criminatory basis engaged in unfair labor 
practices. 

Actually the NLRB never did hold that 
strikers had an unlimited right of reinstate- 
ment to their jobs. Early in its career the 
agency held that workers who engaged in 
serious misconduct while on strike lost their 
legal right to reinstatement. There was no 
statutory provision in the Wagner Act re- 
quiring this Board doctrine. It was adopted 
on the grounds that such a policy effec- 
tuated the general purposes of the Wagner 
Act. Workers who are charged with fel- 
onies, such as dynamiting or murder, forfeit 
all reinstatement rights. In addition the 
Board ruled that employees who commit 
serious misdemeanors lose reinstatement 
rights. Examples of such conduct include 
engaging in serious assault and battery, 
threatening to burn a plant or filing a base- 
less charge against a superintendent for 
assault and battery with intent to kill.’ 

Moreover, during World War II the 
Board held that employees who engage in 





a Strike, the objective of which is unlawful, 
forfeit reinstatment rights. Such strikes do 
not fall within the scope of “concerted activi- 
ties” protected by law even though workers 
carry on the strike in a peaceful manner. 
This doctrine was first established in the 
American News case,’ and then reaffirmed in 
1947 in Thompson Products* In the Ameri- 
can News case, a union struck to win a wage 
increase from the employer, which if granted, 
would have caused the company to violate 
the wage stabilization policies adopted by 
the National War Labor Board under the 
terms of the Wage Stabilization Act of 
October 2, 1942. In the Thompson Products 
case a group of workers participated in a 
strike, the purpose of which was to compel 
an employer to recognize and bargain with 
the union of the striking employees rather 
than with the union previously certified by 
the NLRB. In short, these strikers at- 
tempted to force the employer to violate 
the terms of the National Labor Relations 
Act which required recognition on the part 
of employees of certified unions. It is note- 
worthy that the Board held that the objec- 
tives of the American News and Thompson 
Products strikes were illegal though one was 
undertaken to force an employer to violate 
the National Labor Relations Act while the 
other strike was carried out to force em- 
ployer violation of another federal statute. 

The Supreme Court also established prin- 
ciples which determined the extent to which 
workers can expect legal reinstatement to 
their jobs. In 1939 the Court held that a 
“sit-down” strike is not a form of concerted 
activity protected by law.* This meant that 





2See Republic Creosoting Company, 2 CCH 
Labor Law Reports (4th Ed.) f 4045.714, 19 
NLRB 267 (1940); Kentucky Firebrick Company, 
2 CCH Labor Law Reports (4th Ed.) { 4770.29, 
3 NLRB 455 (1937); Standard Lime and Stone 
Company, 5 NLRB 106 (1938). 
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3 American News Company, Inc., 1 CCH 
Labor Law Reports (4th Ed.) { 226, 55 NLRB 
1302 (1944). 

* Thompson Products, Inc., 1 CCH Labor Law 
Reports (4th Ed.) { 210, 72 NLRB 886 (1947). 

5 Fansteel Metallurgical Corporation v. NLRB, 
1 LABOR CASES { 17,042, 306 U. S. 240 (1939). 
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employers were free to discharge workers 
engaging in the forbidden activity. In 
other words the Board was powerless to 
reinstate sit-down strikers. In the same 
year, the high Court, in the Sands case,* 
ruled that workers who strike in violation 
of a valid collective bargaining agreement 
forfeit collective bargaining rights. Finally, 
in 1942 the Supreme Court held that work- 
ers who strike aboard ship and thereby 
commit mutiny under the meaning of the 
Admiralty Laws cannot expect to be rein- 
stated in their jobs by the NLRB." 


Before proceeding to the current situa- 
tion, the distinction between the reinstate- 
ment rights of “economic” and “unfair labor 
practice” strikers must be made. The Board 
has always distinguished between the eco- 
nomic and unfair labor-practice strikes in 
determining reinstatement rights of strik- 
ers. If a strike results from employer un- 
fair labor practices, the Board orders the 
reinstatement of strikers even though the 
employer replaced the strikers. Reinstate- 
ment of strikers under these conditions is 
to be accomplished even if it results in the 
discharge of replacements so as to make 
room for the workers on strike. On the 
other hand, if a strike results because of 
employer-union disagreements over economic 
issues, the reinstatement rights of strikers 
are limited. The Board directed the rein- 
statement of economic strikers only when 
their jobs remained open after the strike. 
Under the theory that an employer faced 
with an economic strike has the right to 
take measures to continue the operation of 
his business, economic strikers replaced on 
a permanent basis by other workers lose 
their legal right to reinstatement. In short, 
the employer, unlike his obligations in un- 
fair labor-practice strikes, is not required to 
discharge permanent replacements to pro- 
vide jobs for economic strikers. However, 
except to the extent that economic strikers 
may be permanently replaced, the employer 
may not discriminate against them after the 
strike merely because of their participation 
in the work stoppage. An employer cannot 


attach any discriminatory conditions to the 
reinstatement of economic strikers. The 
NLRB has always enforced this principle 
in strict fashion. For example, discrimination 
was found when an employer (1) required 
economic strikers to accept reinstatement 
as new employees while allowing nonstrik- 
ers to return as old employees; (2) refused 
to reinstate economic strikers because of 
their concerted activity unless they returned 
to work as new employees, thereby losing 
all seniority rights; (3) conditioned the 
right of striking employees to return to 
work upon their execution of new employ- 
ment applications; and (4) offered reinstate- 
ment only on the condition that the strikers 
be demoted.’ 


Misconduct of Workers on Strike 


As noted, under the Wagner Act the 
NLRB developed on its own initiative the 
policy that workers who engage in serious 
misconduct while on strike forfeit rein- 
statement rights. With the passage of Taft- 
Hartley, this policy of the Board received 
a measure of legislative support. Section 
8 (b) (1) of the 1947 labor law makes it 
unlawful for unions or their agents to re- 
strain or coerce employees in their right to 
refrain from engaging in strikes or other 
forms of concerted activities.” The ap- 
plication of these legislative standards re- 
sults in the denial of reinstatement rights 
to workers engaging in acts of violence 
against nonstrikers while on strike. Ex- 
perience has demonstrated that the practical 
effect of this provision of Taft-Hartley is to 
subject the picketing activities of workers 
to NLRB review. If the Board finds that 
conduct of workers on the picket line oper- 
ates to coerce workers in the exercise of 
their right mot to engage in union concerted 
activities, the Board will refuse to direct 
their reinstatement. 


In conformity with the policy established 
under the Wagner Act, the NLRB has 
found that acts of violence of workers on 
the picket line preclude the enjoyment of 
reinstatement rights. Included within the 





* Sands Manufacturing Company v. NLRB, 
1 LaBoR CASES { 17,044, 306 U. S. 332 (1939). 

7 Southern Steamship Company v. NLRB, 5 
LABOR CASES { 51,139, 316 U. S. 31 (1942). 

®See Indiana Desk Company, 56 NLRB 76 
(1944): Wallingford, Steel Company, 53 NLRB 
404 (1943); St. Marys Sewer Pipe Company, 54 
NLRB 1226 (1944). 

* Unlike the Wagner Act, Section 7 of Taft- 
Hartley guarantees the right of employees not 
to engage in union concerted activities. Thus 
Section 7 of Taft-Hartley reads: ‘‘Employees 
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shall have the right to self-organization, to 
form, join, or assist labor organizations, to 
bargain collectively through representatives of 
their own choosing, and to engage in other 
concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, 
and shall also have the right to refrain from 
any or all of such activities except to the extent 
that such right may be affected by an agreement 
requiring membership in a labor organization as 
a condition of employment as authorized in 
section 8 (a) (3).”’ 
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category of prohibitive employee conduct 
are assault and battery on nonstriking em- 
ployees; stoning, clubbing and attempting 
to overturn automobiles of nonstrikers; 
threat of physical violence to nonstrikers; 
the erecting of barriers during picketing; 
and the damage to plant property, such as 
stoning of windows, in the presence of 
rank-and-file workers.” The Board has 
held that picket line violence against em- 
ployer property constituted unlawful co- 
ercion of employees even though the union 
involved in one case in which this issue 
arose argued that its activities were not 
directed against employees but against the 
employer.’ This contention was flatly re- 
jected by the Board. It held that the 
“atmosphere of terror” created by the 
union in the destruction of the property 
constituted a threat to employees. The 
Board observed that nonstrikers would 
have to risk physical violence if they at- 
tempted to enter the struck plant. In ad- 
dition the Board has denied reinstatement 
rights to workers engaged in mass picketing 
calculated to prevent employees from en- 
tering or leaving struck plants.” 

On the other hand, the NLRB has estab- 
lished the principle that strikers do not 
forfeit reinstatement rights under the law 
when they: discourage, without violence, 
supervisory and managerial personnel from 
entering the plant; engage in picketing in 
substantial numbers—up to 100—in the 
absence of actual restraint or force; engage 
in “name-calling,” thereby terming non- 
strikers “finks and scabs”; and participate 
in “horseplay” while on strike, such as 
locking the employer’s gate but unlocking 
it when requested to do so.” 

The substance of these particular de- 
cisions hardly can be criticized. Certainly 
they do not mark a departure from Board 
policy under the Wagner Act. Only ex- 
tremists would argue that the Board has 
unreasonably limited the application of re- 
instatement rights. Still, the agency should 
remain ever alert to its important responsi- 
bilities in this area. Socially reprehensible 
conduct on the part of strikers should of 
course be discouraged. The denial of re- 
instatement rights is an effective method to 
achieve this objective. Still the explosive 


character of the picket line should be con- 
sidered. To demand that pickets behave as 
gentlemen in the drawing room is to re- 
quire too much. This observation should be 
taken into account by the Board when it 
draws the distinction between the licit and 
illicit on the picket line. Even Andrew 
Carnegie, great financier that he was, re- 
flected on this problem: 

“While public sentiment has rightly and 
unmistakably condemned violence, even in 
the form for which there is most excuse, I 
would have the public give due considera- 
tion to the terrible temptation to which the 
working man on a strike is sometimes sub- 
jected. To expect that one dependent upon 
his daily wage for the necessities of life 
will stand peacefully by and see a new man 
employed in his stead is to expect much.” * 

Along these lines the Board’s decision in 
Jefferson Standard Broadcasting Company 
bears close scrutiny.“ This case, decided 
by the NLRB in the summer of 1951, did 
not involve union or employee conduct 
calculated to interfere with the rights of 
workers not to engage in union activities. 
It is, however, a good illustration of the 
degree to which the Board may go in limit- 
ing reinstatement rights because of worker 
activities while on strike. In the Jefferson 
case, the Board ruled that an employer may 
legally fire a group of workers during a 
labor dispute for publicly discrediting his 
product. The “product” in this case was 
TV broadcasts. During a dispute in which 
the employees engaged in picket line duty, 
they distributed a handbill calling attention 
to the fact that the station’s programs con- 
sisted largely of old canned films. The 
majority of the Board declared: ‘These 
tactics in the circumstances of this case, 
were hardly less indefensible than acts of 
physical sabotage.” The majority conceded 
that employees may speak freely under the 
protection of the law on matters pertaining 
to their union activities, or may request the 
public to stop patronizing an employer until 
he agrees to union terms. However, the 
attack in the TV case, the majority de- 
clared, was not related to their interests as 
employees and consequently did not consti- 
tute a concerted activity protected by the law. 





1 National Labor Relations Board, Fifteenth 
Annual Report (1950), p. 127. 

11 North Electric Manufacturing Company, 2 
CCH Labor Law Reports (4th Ed.) { 9007, 84 
NLRB 136*(1949). 

12 Cory Corporation, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9046, 84 NLRB 972 (1949). 

13 See footnote 10, p. 127, and Sunset Line 
and Twine Company, 2 CCH Labor Law Re- 
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ports (4th Ed.) { 8284, 79 NLRB 1487 (1948). 
4 John A. Fitch, The Causes of Industrial 
Unrest (New York, Harper & Brothers, 1924), 


p. 221. 
18 Jefferson Standard Broadcasting Company, 


2 CCH Labor Law Reports (4th Ed.) { 10,888, 94 
NLRB, No. 227 (1951). 
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Many people undoubtedly would agree with 
Mr. Murdock, Board member, who dis- 
sented with the majority in this case. He 
was distressed that the majority considered 
the right to engage in concerted activities 
of such ephemeral character so as “to be 
forfeited simply because the activities are 
embarrassing to the employer.” Further- 
more, he declared that after all “these em- 
ployees did no more than to point out to the 
public what in large measure it already 
knew, that the employer’s TV programs 
consisted largely of canned film of ranging 
degrees of antiquity.” 

Though there is some logic in the Board’s 
position in Jefferson Standard Broadcasting, 
the fact remains that the thinking which 
underliés the majority decision could result 
in an ever increasing propensity to limit re- 
instatement rights of strikers under mar- 
ginal circumstances. If the NLRB treats 
the concept of concerted activities in a 
cavalier manner, public policy dedicated 
to the encouragement of collective bargain- 
ing will be undermined. This public policy 
would be served best if the NLRB deprived 
workers of reinstatement rights only when 
their conduct was unmistakably unlawful. 
Certainly the clubbing of nonstrikers should 
preclude the enjoyment of reinstatement 
rights. On the other hand, it is extremely 
doubtful that reinstatement rights should 
be denied merely because strikers tell the 
public what it already knows about an em- 
ployer’s product. The complexities of mod- 
ern industrial life should caution against 
a policy which would unreasonably restrain 
the operation of reinstatement rights. 


All of these factors take on greater im- 
portance when considered along with the 
rejection by the NLRB of a “clean hands” 
policy in reinstatement cases. Even if em- 
ployer unfair labor practices provoke a 
strike, the Board has held that employees 
are denied reinstatement rights if their con- 
duct is such as to interfere with the right 
of nonstrikers not to strike, picket or en- 
gage in other union activities. In this con- 
nection the Board declared: “With respect 
to the ‘clean hands’ defense, we find that 
the company’s alleged unfair labor practices 
if established, do not lessen the need for 
vindicating and protecting employees’ rights 
under the Act, which the [union and strik- 
ing workers] had infringed.” "* Whatever 
may be the merits of the Board’s rejection of 


the “clean hands” doctrine, the fact of its re- 
jection is an additional factor why the NLRB 
should deny reinstatement rights to work- 
ers only when their conduct on strike is in- 
deed reprehensible and unmistakably unlawful. 


Illegal Strikes: 
The Mackay Decision 


On October 13, 1951, the NLRB decided 
the celebrated Mackay Radio and Telegraph 
Company case.“ This decision is important 
not only because it sheds additional light 
on the problem of reinstatement rights of 
strikers, but it also has important impli- 
cations for the nation’s defense mobilization 
program. In this case the NLRB ruled that 
employees who go on strike to force an 
employer to adopt an illegal union-security 
contract forfeit reinstatement rights under 
Taft-Hartley. The American Communica- 
tions Association, the union involved in the 
case, failed to comply with the non-Com- 
munist affidavit provisions of Taft-Hartley.” 
Therefore, the union was ineligible to make 
any union-security agreements with the 
company, requiring membership in the 
union as a condition of employment. In 
addition there was some evidence that the 
union was striking for what in effect is the 
closed shop, a form of union security made 
unlawful under the terms of Taft-Hartley. 
These considerations branded the strike as 
unlawful and laid the foundation for the 
Board’s refusal to direct reinstatement. 

Though the Mackay case will probably 
stimulate heated controversy, particularly 
in union circles, the Board did not therein 
establish a new principle. Already reference 
was made to American News and Thompson 
Products decided by the NLRB under the 
Wagener Act. In American News the Board 
refused to direct the reinstatement of work- 
ers who struck to force an employer to 
violate the Wage Stabilization Act of Oc- 
tober 2, 1947. Actually the Board broke 
more new ground in American News than it 
did in the Mackay decision. In the former, 
the Board supported the terms of a federal 
statute other than the Wagner Act, the law 
to which the agency had primary obligation 
to enforce. The Mackay decision did no 
more than effectuate the public policy set 
forth in the statute which the Board itself 
must enforce. Criticism might be directed 
at the union-security formula of Taft- 
Hartley which limits the ability of unions to 





16 Footnote 12. 
17 2 CCH Labor Law Reports (4th Ed.) { 11,157, 
96 NLRB, No. 106 (1951). 
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18 Section 9 (h). 
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negotiate arrangements requiring member- 
ship in a union as a condition of employ- 
ment. On the other hand, once given the 
public policy in this area, the NLRB is 
duty-bound to take all measures to en- 
force it. If the reinstatement of strikers had 
been directed, the Board would not have 
effectuated the policy of a law which it is 
obligated to support. In this connection the 
Board pointed out that to have given relief 
to the strikers “would place the Board in 
the position of carrying through its remedial 
processes, conduct subversive of the statute. 
It is rather incumbent upon the Board in a 
case such as this to discourage such con- 
duct by denying any remedy to employees 
who have been engaged therein.” 


An additional item of the case warrants 
attention. Once the strike terminated, the 
company rehired a majority of the workers 
who had engaged in it. This action on the 
part of the employer, the union contended, 
condoned any illegality associated with the 
strike. Accordingly, the labor union argued 
that the employer could not refuse the re- 
quest of any striker applying for reinstate- 
ment. By agreeing to reinstate some of the 
strikers and refusing to rehire others, the 
employer violated the law, the union urged. 
There is some merit to the union’s conten- 
tion when reviewed in the light of Board 
experience. For years the Board has held 
that an employer who condones unpro- 
tected strike activity forfeits any right to 
discipline the strikers for such conduct. 
For example, if some workers during a 
strike engage in serious violence, the em- 
ployer is under obligation to agree to rehire 
all the strikers if he reinstates some of the 
group. In the Mackay case, however, the 
Board distinguished between the reinstate- 
ment rights of workers engaging in an 
illegal strike as against those of workers 
engaging in a strike for legal purposes 
attended by acts of violence on the part of 
the strikers. Where the former is the case, 
the employer is free to pick and choose the 
workers he desires to reinstate. To bolster 
its position, the Board pointed out that 
workers who engage in an illegal strike 
violate public policy as defined in sub- 
stantive federal law. Such behavior con- 
flicts with the interests of the general 
public. On the other hand, workers who 
engage in individual acts of violence impair 
primarily the interests of the employer. 
Thus, an employer condones this action 
directed primarily against himself by rein- 
stating any of the strikers. If he chooses 
to condone the acts of unlawful activity by 
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reinstating some of the workers, he is 
obligated to rehire all who apply. It be- 
comes a different matter, the Board held, 
when the strike itself is clothed with il- 
legality right from the start. In such cir- 
cumstances the workers lose all rights 
under the law and the employer is power- 
less to condone the action. Thus, the Board 
declared: “The strike in this case not only 
adversely affected the interests of the [em- 
ployer], but from its inception also con- 
travened the public policy. It is the 
task of the Board to enforce this public 
policy, and even though the [employer] in 
this case may have condoned conduct viola- 
tive of such policy, the Board itself has no 
license to overlook such conduct.” 


It was on the issue of condonation that 
Mr. Houston, Board member, dissented in 
the case. He argued that “heretofore, when 
the Board has found that condonation in 
part existed, it has consequently held that 
the strikers were entitled to the protection 
of the Act, irrespective of the nature of 
their allegedly unprotected activity 
this approach has just as consequently been 
approved by the courts.” 


A significant problem in the Board’s 
decision is suggested by the Houston dis- 
sent. Actually the line separating the pub- 
lic interest from that of the employer interest 
is not as definite as the Board suggests. Is 
a strike in violation of a labor contract 
directed against the interests of an em- 
ployer or does it contravene the public 
policy of the Taft-Hartley law calculated 
to promote orderly systems of responsible 
collective bargaining? In short, the Board 
in the Mackay case has not satisfactorily 
answered the fundamental question as to 
where the private interest ends and the 
public interest begins. This feature intro- 
duces additional uncertainty in the area of 
labor relations, confusing employers, unions 
and employees who are at least entitled to 
know with a degree of certainty the licit 
and illicit under the law, It may very well 
be that the strikers in the Mackay case 
should have been denied reinstatement and 
that the employers faced with an illegal 
strike should not be bound by the doctrine 
of condonation. Still the Board should have 
searched for a foundation for its decision 
which does not in itself have the inherent 
element of confusion and uncertainty. As 
the matter now stands, the Board has as- 
sumed the unenviable responsibility of de- 
fining the line separating private and public 
interest for purposes of reinstatement rights 
of strikers. 
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As suggested above, the Mackay decision 
has important implications for the current 
defense mobilization program. What with 
a tight labor market, it is sound policy for 
all governmental agencies, including the 
NLRB, to search for ways to encourage 
workers to adhere to the public policy 
established by law. The Mackay doctrine 
probably means that the Board will not 
order the reinstatement of workers who 
engage in any strike with an illegal ob- 
jective. This was not categorically stated 
by the Board in the Mackay decision, but 
this result would seem fairly certain. And 
if American News is a precedent, this policy 
will probably include workers who strike 
to force violations of any federal statute, 
such as -the Defense Production Act. All 
of this is in the public interest at a time 
when maximum production is required. 

Actually the members of the NLRB did 
not shut their eyes to the requirements of 
production in World War II. In addition 
to establishing the American News doctrine, 
the Board during World War II refused to 
award back pay to an unlawfully dis- 
charged worker unless he made a reason- 
able effort to secure new employment; ” 
declined to reinstate workers who refused 
to work overtime;” and refused to afford 
any protection of the law to workers partici- 
pating in unauthorized strikes.” The need 
for all-out production is as great today as 
it was during World War II. Therefore, 
the Mackay decision alerts all concerned 
that the Board will once again orient its 
policies, where appropriate, to further the 
nation’s defense production program. 

Along these lines, a short postscript to 
this analysis appears in order. In the 
Mackay decision the Board did not rule 
as to whether an employer, after perman- 
ently reinstating employees who participated 
in an unlawful strike, may later discharge 
or discipline them for having engaged in 
such activity. It is submitted that the re- 
quirements of defense production would 
not be advanced if employers were per- 
mitted to take such action. Should an 
employer be permitted to discharge or 
otherwise discriminate against illegal strikers 
once he voluntarily reinstates such workers, 
such a condition will result in an excess 
and unnecessary degree of labor turnover. 
These circumstances will scarcely serve 


the requirements of the nation’s defense 
production program, 

Some may take issue with this point of 
view, arguing that the policies of Taft- 
Hartley would not be effectuated should 
the NLRB forbid discharge or discrimina- 
tion in employment against illegal strikers 
once reinstated by the employer. Certainly 
nothing in Taft-Hartley itself forbids such 
a rule on the part of the Board. Moreover, 
the thesis can be supported that the law’s 
terms are effectuated when the employer 
is given the chance not to rehire workers 
engaged in illegal strikes. Should he re- 
fuse to avail himself of this opportunity, 
the employment status of the worker should 
then be protected by the NLRB. Such an 
approach to the problem would best serve 
the interests of the nation’s defense pro- 
duction program, and, moreover, does not 
contravene the public policy established in 
the Taft-Hartley law. 

Already the distinction between the re- 
instatement rights of workers who engage 
in a strike resulting from employer unfair 
labor practices compared with those who 
participate in a strike for economic objec- 
tives has been established. However, for 
the sake of emphasis it should be reiterated 
that under the Wagner Act the NLRB held 
that once an employer agreed to reinstate 
an economic striker he could not discrimin- 
ate against him because of participation in 
the economic strike. An employer could 
permanently replace an economic striker, 
but he was not permitted to reinstate him 
under discriminatory employment condi 
tions. There has been no change in the 
Board’s policy on this issue during the 
Taft-Hartley era. In one of the first cases 
under Taft-Hartley involving this problem, 
the Board again affirmed that “it is well 
settled that, except to the extent that a 
striker may be replaced during an economic 
strike, his employment relationship cannot 
otherwise be severed or impaired because of 
his strike activity.” Accordingly the Board 
held that an employer violated the law by 
tolling the seniority of the strikers during 
their participation in the strike, and at the 
same time permitting other employees to 
accrue seniority for the corresponding period. 
This condition, the Board argued, changed 
the prestrike relative seniority standing of 
the employees to the disadvantage of the 
strikers. The net result would make the 





1% Ohio Public Service Company, 2 CCH Labor 
Law Reports (4th Ed.) { 4770.445, 52 NLRB 725 
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strikers more vulnerable to layoff or per- 
manent discharge in the event of a subse- 
quent necessary reduction in force. 


Though the NLRB has not deviated from 
the principle of nondiscrimination against 
reinstated economic strikers, the federal 
courts apparently are prepared to permit a 
wider measure of discrimination against 
workers who engage in work stoppages 
for wages, hours, pensions and the like. 
In this connection it should be pointed out 
that the Taft-Hartley law does not require 
any departure from the policy on this issue 
which the Board established under the 
Wagner Act. Nevertheless in May, 1951, 
the Ninth (San Francisco) Circuit Court of 
Appeals, in Potlatch Forests, Inc. v. NLRB, 
20 LaBor Cases { 66,357, reversed the Board 
and held that it is not unlawful for an 
employer who has hired replacements dur- 
ing an economic strike to adopt a seniority 
policy under which they rank the strikers. 


The workers involved in the case struck 


over the issue of wages. Replacements 
were hired by the employer in order to 
keep his business functioning. This, of 


course, is the right of the employer and 
has never been limited by law. Eventually 
the union admitted the strike was lost, and 
the strikers applied for reinstatement, Mean- 
while the employer in the case drafted in 
writing a “strike seniority” policy, the terms 
of which called for the layoff of reinstated 
strikers before the replacements. In ac- 
cordance with established policy, the NLRB 
held that this action on the part of the em- 
ployer was unlawful. However, the court 
declared that although failure of an em- 
ployer to maintain previous seniority rights 
for returning strikers could be regarded as 
a violation of the law, many acts of the em- 
ployer which seems to be unlawful are 
nevertheless permissible “if they are done 
for a legitimate business purpose.” And 
along these lines the court further stated 
that “the ‘discrimination’ between replace- 
ments and strikers is not an unfair labor 
practice despite a tendency to discourage 
union activities, because the benefit con- 
ferred upon the replacement is a benefit 
reasonably appropriate for the employer to 
confer in attempting to protect and con- 
tinue his business by supplying places left 
vacant by strikers.” 


The implications of this decision are in- 
deed profound. Here the court permits dis- 
crimination in a vital zone, seniority rights, 
where the interests of reinstated strikers 
conflict with those of replacements. Should 
this doctrine be permitted to stand, the 
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next step logically could be that employers 
may with impunity discriminate against re- 
instated strikers in favor of nonstriking 
employees. After all, classification of work- 
ers into striking and nonstriking categories 
for the purpose of discrimination could be 
excusable as an act done for a “legitimate 
business purpose.” Almost any sort oi 
employer behavior could be condoned in 
the name of a “legitimate business pur- 
pose.” If this condition results, the economic 
striker will have lost a right which he has 
enjoyed for 15 years—guarantee against 
discrimination should the employer agree 
to reinstatement once a strike terminates 
This condition scarcely squares with a 
public policy calculated to equalize bargain- 
ing strength between employees and employers. 


Conclusions 

The evidence indicates that the NLRB 
in the administration of the Taft-Hartley 
law has not departed in any significant 
manner from the principles which it estab- 
lished under the Wagner Act in the matter 
of reinstatement rights of strikers. Still, the 
3oard’s decision in Jefferson Broadcasting 
illustrates the extent to which workers can 
lose reinstatement rights should the agency 
define “concerted activity” in a narrow 
fashion. Moreover, if the Potlatch case is 
indicative of the future position of the 
judiciary, the courts, if not the NLRB, will 
seriously limit the protection which workers 
can expect once economic strikes terminate. 
No provision of the Taft-Hartley law re- 
quires the Potlatch decision; still the court, 
in reversing the NLRB, held that an em- 
ployer may lawfully impair the seniority 
rights of reinstated strikers. Should the 
Supreme Court permit the Potlatch de- 
cision to stand, Congress might give serious 
consideration to legislation which would 
nullify the effect of the decision. The 
principle established in that case deprives 
employees of much of the benefits of legal 
protection of collective bargaining rights. 
In handing down the Mackay decision, the 
NLRB merely reaffirmed principles which 
it established under the Wagner Act. How- 
ever, in that case the agency has introduced 
further confusion and uncertainty in the law 
of labor relations by setting up a standard 
which distinguishes between public and pri- 
vate injury to determine the reinstatement 
rights of workers engaging in a strike, the 
objective of which is illegal. Still the fact 
remains that the Mackay decision tends to 
bolster the nation’s defense mobilization 
program, [The End] 


February, 1952 @ Labor Law Journal 











Executives Compensation 


By RAYMOND A. HOFFMAN 


IMPACT OF FEDERAL INCOME 
TAX ON VARIOUS PAY PLANS 





HE FEDERAL INCOME TAX impact 

upon plans for compensating executives 
should be considered from three different view- 
points: (1) How much can the corporation 
pay and have allowed as a deduction in 
computing income subject to tax? (2) How 
much can the executive receive and retain 
for his personal enjoyment currently or for 
the accumulation of an estate? (3) What 
interest does the federal government have 
in the matter from the standpoint of effect 
on revenue or effect upon plans being put 
into effect under legislation designed to 
stabilize our economy ? 


All of these questions have been con- 
sidered in numerous recent publications, 
and it will be impossible to cover the sub- 
ject with as much detail as it has been, for 
example, in the two books published dur- 
ing the current year by the Harvard Gradu- 
ate School of Business Administration.’ 
Similarly, it will not be feasible to go into 
the closely related questions discussed in an 
interesting manner in the article entitled, 
“Wives of Management,” appearing as the 
first of a series in the October, 1951 is- 
sue of Fortune. The present comments 
will be restricted to a statement of basic 
principles of federal income taxation and 
observations to be drawn from _ recent 
developments. 


Limitation of Reasonableness 


Without any substantial change in word- 
ing, the federal income tax laws have, since 
1918,° provided that in computing net in- 
come there shall be allowed among other 
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deductions “all the ordinary and necessary 
expenses paid or incurred during the tax- 
able year in carrying on any trade or busi- 
ness, including a reasonable allowance for 
salaries or other compensation for personal 
services actually rendered ....” One of 
the early decisions pertaining to this provi- 
sion established the principle that the com- 
pensation being allowed as a deduction need 
not be for personal services actually ren- 
dered during the taxable year.‘ The other 
question which is of paramount importance 
but which has not been so easily deter- 
mined by the published rulings and deci- 
sions is “What is a reasonable allowance?” 
A detailed digest of numerous cases is of 
limited importance because no employer 
will be in exactly the same position as the 
taxpayer who previously litigated its own 
case, and even the position of the same em- 
ployer will change from year to year. 
Certain fundamental principles have, how- 
ever, been established in the decided cases. 


The basic principle pertaining to reason- 
ableness of compensation is that if the com- 
pensation is negotiated by the employer on 
a business basis for no consideration other 
than the services rendered by the executive, 
the amount is “a reasonable allowance” and 
is deductible in computing net income sub- 
ject to tax. From a review of the cases it 





1Thomas H. Sanders, Effects of Taxation on 
Executives and Challis A. Hall, Jr., Effects of 
Taxation on Executive Compensation and Re- 
tirement Plans. 
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seems that in every instance where a por- 
tion of the executive’s compensation was 
held to be unallowable, there was basically 
some attempt to use the compensation in 
satisfaction of some other obligation which 
the employer had to the employee or as a 
disguise for a payment which was not really 
compensation for personal services. Amounts 
designated as compensation on the corporate 
accounting records may in fact be a dis- 
tribution on stock held by the executive,’ a 
payment for stock’ transferred to the cor- 
poration,® consideration for an agreement 
not to compete,’ a payment for good will,® 


a gift* or almost any conceivable type 
of payment. In many cases the lan- 
guage of the decision does not clearly 


bring out this fact, but there are invariably 
adequate references to indicate that other 
factors were involved. Some years ago an 
article” was published concerning the “in- 
side story” of a particular well-known case 
pertaining to the allowance of excess profits 
tax relief. There is probably a similar in- 
side story in every tax case, and the cases 
involving unreasonable compensation are 
believed to have stories which would qualify 
for the popular fiction magazines, if the 
material were turned over to an experienced 
staff writer. A few of these inside stories 
might reflect the type of situation alluded 
to unconsciously by a revenue agent who 
commented to a woman officer of a rela- 
tively small corporation whose compensa- 
tion was three or four times that of the 
average secretary or bookkeeper: “When- 
ever I see a salary of this kind being paid 
to a woman, I assume it should not be 
allowed as compensation for services ren- 
dered to the corporation, but after seeing 
you I am sure that the amount of your 
salary is paid entirely for the good work 
you do as a corporate official.” The stories 
are not, however, all based upon that type 
of situation. Since automobile ownership 
is common and wartime experiences of car 
buying are still fresh in the memory of 
man, it is easy to imagine an interesting 
inside story behind a case decided by the 
Tax Court just this summer. 


This case “ arose from the fact that Gen- 
eral Motors Corporation instituted in 1935, 





and continued through 1946, a nation-wide 
incentive bonus plan designed to secure the 
services of capable managers for retail out- 
lets for its products. The plan provided 
that a manager would receive 50 per cent 
of the profits of the business managed by 
him, after taxes and after a portion of the 
profits equal to 15 per cent of the capital 
invested had been set aside. The manager 
had the option to purchase the stock of the 
corporation organized to own the outlet 
provided he would use for that purpose all 
dividends and one half of the salary bonuses 
received by him. General Motors or a sub- 
sidiary retained contro] of the corporation 
until such time as all of the voting stock 
had been acquired by the manager. After 
the first manager proved to be an unsuc- 
cessful operator of this particular Chevrolet 
agency, a new president and general manager 
was elected in accordance with this general 
plan. There were two contracts entered 
into, one for employment between a Mr. 
Davis and the taxpayer, and the other a 
contract between Davis and the General 
Motors subsidiary which gave Davis the 
option to buy the stock of the taxpayer. 
His original salary was $300 per month. He 
used his dividends and one half of his bonus 
to buy stock under the agreement and be- 
came the owner of all of the stock in May, 
1944. Mr. Davis was a good businessman, 
was well liked in his community and did a 
good job as president of the taxpayer. The 
findings of fact in this case state: 


“Wartime conditions and shortages re- 
quired substantial changes in the business. 
Davis made successful efforts to overcome 
the new problems presented. He assumed 
additional duties in that connection. Those 
burdens began to be lessened in 1945 when 
he was able to hire some competent assist- 
ants previously unavailable. . . . The peti- 
tioner could sell all the new and used vehicles 
in 1946 which it could obtain. It was easy 
to sell accessories in that year.” 


Ail of the details of conducting an auto- 
mobile business during the war years and 
through the calendar year 1946, which was 
the particular tax year before the court, are 
not set forth in the decision, but many of 
the procedures generally adopted are a 





5 Regs. 111, Sec. 29.23 (a)-6. 

* See footnote 5. 

7 Black River Sand Corporation, 
5698, 18 BTA 490 (1929). 

8’ Howard A. Raymond et al., CCH Dec. 7798, 
26 BTA 1401 (1932); Greene & Greene, CCH Dec. 
3840, 11 BTA 642 (1928); Pompeian Manufactur- 
ing Company, CCH Dec. 301, 1 BTA 825 (1925). 
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matter of common knowledge. On the 1946 
return the amount of $27,655.73 was de- 
ducted as representing salary and bonus 
paid to Mr. Davis. The Comimssioner 
allowed a deduction of $14,643.24, which 
was the amount of his compensation for 
the calendar year 1945, and disallowed any 
increase with the explanation that the de- 
duction claimed was excessive. The Tax 
Court affirmed the position taken by the 
Commissioner. 


Counsel for the taxpayer took the posi- 
tion that the salary and bonus computed for 
1946 under the incentive contract in effect 
before Mr. Davis became sole owner of the 
stock must necessarily result in a reason- 
able allowance to be deducted in computing 
taxable net income. The Tax Court stated 
there were obvious weaknesses in this 
theory, although it admitted that the 
original contract between the General Motors 
subsidiary and Mr. Davis was an arm’s- 
length transaction from which each side 
hoped to benefit. General Motors could 
well afford to allow a large part of the 
earnings to go to the manager as a salary 
bonus in order to obtain a man who would 
build up a profitable business and buy the 
stock of the corporation, all at no ultimate 
cost but with great benefit to General 
Motors. The court felt that the circum- 
stances changed vitally once Davis became 
the sole owner of the taxpayer corporation, 
and it would not necessarily follow that the 
same contract would be entered into at 
arm’s-length under these circumstances. 


The opinion of the court contains the 
following observations: “For a sole owner 
to pay himself a bonus as an incentive to 
do his best in managing his own business is 
nonsense. Davis was in a position to 
pay himself whatever salary he chose, and 
any amount which he paid himself over and 
above reasonable compensation would repre- 
sent the distribution of a dividend to the 
sole stockholder. His compensation re- 
quires careful scrutiny. The relationship of 
his compensation to net income, to capital, 
to compensation of others, and to other 
significant figures has been studied. The 
dividend record has been observed. Opinion 
evidence and evidence of salaries paid else- 
where have also been carefully considered. 
Salaries paid Davis in earlier years have 
also been considered. There is some evi- 
dence to indicate that a reasonable allow- 
ance for 1946 should exceed the amount of 
a reasonable allowance for 1945, but there 


is also evidence that the services performed 
in 1946 were less than those performed in 
1945. The Court has considered all of the 
evidence in the case and has come to the 
conclusion that that evidence does not fairly 
preponderate in favor of a holding that a 
reasonable allowance for compensation for 
personal services of Davis for 1946 is in 
excess of the amount determined and al- 
lowed by the Commissioner.” 


Among the interesting sidelights stated 
factually in the court decision which un- 
doubtedly indicates some of the thinking of 
the officials of the corporation and their tax 
advisers is the dividend-paying record. 
From 1940 to 1944, more than one half of 
the net income each year was paid out as 
dividends. In 1945, the first full year after 
Davis became the owner of all of the stock 
of the taxpayer, the dividends were only 
$1,500 and represented less than 10 per 
cent of the net income, and in 1946 no divi- 
dends were paid at all. This factor and the 
background knowledge of business condi- 
tions provide the basis for an “inside story” 
which must be imagined to determine the 
significance of the case. 


The courts have not always agreed with 
the Commissioner in challenging the rea- 
sonableness of compensation. Among the 
recent cases wherein the taxpayer success- 
fully contested the position taken by the 
Commissioner is one™ involving two 
American citizens of Japanese ancestry who 
were officer-stockholders of a corporation 
which operated a vegetable farm in Cali- 
fornia. Management of the corporation was 
continued by the use of nominal directors 
and operators following the outbreak of 
World War II. All the assets of the cor- 
poration were leased to another corpora- 
tion and the taxpayer continued to pay 
salaries after the owners of the business 
had been sent to inland evacuation centers. 
The salaries were sustained by the court 
upon evidence that these individuals were 
serving the best interests of the corporation 
and attempting to make adjustments which 
would permit continuity. From the stand- 
point of the “inside story” it would be in- 
teresting to know whether or not personal 
prejudice might have entered into the recom- 
mendations of the internal revenue agents. 


In another recent case,” a small one-man 
organization whose president and sole stock- 
holder was paid a 15 per cent commission 
on sales overcame the Commissioner’s at- 
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tempt at partial disallowance of a $127,000 
salary by showing that the ability and 
dominant personality of the president war- 
ranted this method of payment. It appears 
that the Commissioner relied principally on 
the facts that the petitioner had never paid 
dividends in its 18 years since incorpora- 
tion, and that the $52,000 of net income 
after commissions compared unfavorably 
with the $127,000 of compensation. The 
court stressed that the commission arrange- 
ment for paying its president was a long- 
established practice used by petitioner, that 
the formula compared favorably with the 
procedures determining the compensation 
of other agents in the industry and that the 
sales volume appeared to be the direct re- 
sult of the president’s efforts. 


If the Commissioner determines compen- 
sation to be unreasonable, the corporation 
has the burden of overcoming the presump- 
tion in favor of the Commissioner’s pro- 
posals, This can be done by showing the 
amount to be reasonable in view of all the 
circumstances. Factors which might be 
cited as representative of considerations 
entering into the decision of whether an 
executive is worth what he is being paid 
include the qualifications of the executive, 
the services performed by the executive, the 
size of the business, the availability of oth- 
ers capable of performing the job, the eco- 
nomic conditions affecting salary scales, the 
salary policy of the corporation, the finan- 
cial soundness of the corporation, ratio of 
gross income to salaries and other ratios, 
and comparison with compensation paid to 
employees in comparable businesses or com- 
parable employees in the same business. 


These cases adequately illustrate the basic 
principle of reasonableness of compensa- 
tion. If the amount is determined under a 
contract entered into at arm’s length, the 
Treasury Department is not in a good po- 
sition to superimpose its judgment as to 


what is reasonable. If the payments labeled 
“compensation” are not such in fact, the 
taxpayer should beware, and in the case of 
a payment made to a substantial or sole 
stockholder, it may be worthwhile to have 
the corporation also distribute a reasonable 
amount of the fruits of its operations as 
dividends. 


Deferred Payments 
and Noncash Compensation 


High taxes and the high cost of living 
have introduced problems which a corpo- 
ration must share with its executives, A 
dollar in additional salary or bonus is worth 
in purchasing power but a small percentage 
of what it was worth ten or 15 years ago, 
and the development in America of a pro- 
fessional management group, the members 
of which rely upon compensation rather 
than business ownership, has given rise to 
a very real social and economic problem. 
The interest in special forms of compensa- 
tion is widespread. 


The creation of pension and profit-shar- 
ing trusts qualifying for the benefits avail- 
able to plans which conform to the statutory 
limitations is admittedly the most advanta- 
geous method of providing a fund for retire- 
ment income and deferment of compensation.” 
Conforming plans allow the desired result 
of current deductibility of contributions by 
the corporation, accumulation of income 
free of tax and deferment of taxability to 
the executive.” This type of plan, however, 
still does not make adequate provision for 
executive personnel because of the require- 
ments of coverage and prohibition against 
discrimination in favor of supervisory or 
highly paid employees.” 


Nonconforming pension and profit-shar- 
ing trusts have distinct disadvantages in a 
program of deferred compensation. Where 
the employees’ rights are nonforfeitable, the 








144McDermott, ‘‘Deferring the Taxability of 
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Proceedings of the New York University Eighth 
Annual Institute on Federal Taxation (1950), 
Pp. 1034; Eisenstein, ‘‘A Case of Deferred Com- 
pensation,’ 4 Tax Law Review 391 (1949); Hall, 
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pensation Plans,’’ Proceedings of the National 
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corporation can obtain deduction for the 
amount paid, but the employee is taxed at 
the time the contribution is made.” Where 
the rights are forfeitable because of an em- 
ployer’s attempt to maintain control over 
the employees or to prevent taxation to the 
employee prior to receipt, the deduction is 
forfeited,” and the employee is still taxable 
when his rights do become nonforfeitable. 
These penalties attached to nonconforming 
trusts generally prohibit their use in an 
efficient plan of deferred compensation. 


Individual salary continuation contracts 
have been recognized among the possibili- 
ties for the deferment of compensation to 
executives and are believed to be rather 
widely used.” Assuming the contracts are 
in bona fide recognition of the necessity to 
provide security for the executive and to 
maintain efficient business management for 
the corporation,” these plans are appealing 
because of the assumption that unless the 
law is amended, the employee will not be 
taxed prior to receipt of the compensation 
in the retirement years and the corporation 
will be afforded a deduction in the year 
payment is made. The typical contract pro- 
vides for the executive to be employed ac- 
tively in the corporation for those years 
prior to a retirement date, after which he 
will be employed in an inactive capacity 
only. He will be required to render con- 
sulting or advisory services after active 
employment, and payments may extend for 
a certain number of years or for life. The 
contract may also contain other provisions, 
such as a forfeiture clause in the event the 
employee breaches the contract, a covenant 
not to compete after active employment and 
a clause whereunder the payments are con- 
ditioned in amount upon future earnings of 
the company or cost-of-living indices. The 
corporation’s right to a deduction and the 
deferment of recognition of income by the 
employee must be predicated upon the con- 
tract being a bona fide business transaction. 
The parties should be prepared to meet the 
possibility of the Commissioner’s contend- 
ing that the deferred payments are merely 
a device to avoid the high surtaxes on indi- 
viduals, or that the payments are deferred 
for the convenience of the employee, the 


obligation for continuing services is a sham, 
and the entire value of the future payments 
is constructively received at the time of re- 
tirement. The danger of recognition of 
constructive receipt upon retirement is be- 
lieved to be increased if the contract pro- 
vides that the payments may continue after 
the death of the employee, and that may 
pose a serious problem to the executive 
who feels a life of retirement may be too 
strenuous. 


Another procedure which has been pop- 
ular is a plan whereby payments of amounts 
equal to the salary are made to the widow 
for a reasonable time, for example, two 
years following an officer’s death. Under 
an income tax ruling™ it was held that the 
salary of a deceased officer, if continued for 
a limited period and paid to his widow, 
would be deductible by the corporation as 
a business expense but nevertheless would 
be a nontaxable gift in her hands. The 
basis for this position is that when an al- 
lowance is paid by an organization to which 
the recipient has rendered no service the 
amount is deemed to be a gift or gratuity, 
and it is not subject to federal income tax 
in the hands of the recipient. It will be 
seen that this is not technically a form of 
“deferred compensation” where the salary 
continuation is not a contractual obligation 
of the employer. The ruling was modified 
during the calendar year 1950” with respect 
to payments made on or after January 1, 
1951, so as to apply only to the situation 
where no services have 
the employer either by the recipient or any- 
body else. This is an example of how the 
Commissioner can change his position in 
interpreting the statute, and whether or not 
the revised ruling will be upheld by the 
courts as a proper statutory construction 
is problematical. 


been rendered to 


There are other types of payments which, 
it is believed, are basically not recognized 
as taxable income, although attributable to 
services rendered, as a matter of practical 
administration rather than as a matter of 
principle. The prime example of this type 
of benefit is the stock option. Prior to a 
rather disturbing decision of the United 








17 Code Sec. 165 (c), George Von Hoffmann, 
CCH Dec. 16,255, 10 TC 314 (1948). 

18 Code Sec. 23 (p), Twin Publishing Company, 
50-2 ustc § 9465, 184 F. (2d) 376, (CA-3, 1950); 
Tavannes Watch Company, Inc., 49-2 ustc { 9338, 
176 F. (2d) 211, (CA-2, 1949). 

1%” Footnote 1. See also William J. Casey and 
J. K. Lasser, Executive Pay Plans (Business 
Reports, Inc., 1951). 
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2? See Eisenstein, work cited, footnote 14, at 
p. 416. 

J. T. 3329, 1939-2 CB 153. See also Brodsky, 
“Nontaxable Payments to Widows of Em- 
ployees,’’ Proceedings of the New York Univer- 
sity Eighth Annual Institute on Federal Taxa- 
tion, p. 764 (1950). 

21. T. 4027 1950-2 CB 9. 
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States Supreme Court,” it had been reason- 
ably well established that an employee did 
not realize income upon the exercise of a 
stock-purchase option where the market 
value of the stock at the time the option 
was given was not in excess of the option 
price. This decision, however, indicated 
that an employee might be held to have 
realized income at the time of exercising 
an option to the extent of the excess of the 
then market value over the option price. 
To correct the disturbance caused by the 
decision, a specific set of rules was added 
to the Internal Revenue Code by the Reve- 
nue Act of 1950.% These rules are applicable 
to restricted stock options which, as defined 
by the statute, are required to have certain 
characteristics which constitute the prin- 
cipal hallmarks of proprietary stock options. 


(1) Limited spread between option price 
and market price at time of grant.—The 
option price must be 95 per cent or more 
of the value of the stock when the option 
is granted, with a special provision should 
the option price be less than 95 per cent but 
more than 85 per cent. 


(2) Creation of proprietary interest.—The 
option must be nontransferable, except by 
will or by the laws of descent or distribu- 
tion, and, in order to obtain the tax benefits 
of the act, the disposition of the stock ac- 
quired by exercise of an option must not 
occur (other than by reason of death) within 
two years after the option is granted, or 
within six months after the stock has been 
acquired. 


(3) Incentive in connection with employ- 
ment.—The optionee must be an employee 
of the corporation at the time that he exer- 
cises the option (unless the employment 
ceases within the preceding three months), 
and the option must be for the purchase of 
stock of the employer corporation or its 
parent or subsidiary. 


The law provides in effect that no com- 
pensation is received by the employee or 
paid by the employer through the grant or 
exercise of a restricted stock option, in that 
no tax is levied upon the employee at the 
time of issuance or exercise of the option 
and no deduction is allowed to the employer. 


Upon the sale of stock purchased pursu- 
ant to a restricted stock option, the seller 
of course may realize a gain or loss, meas- 
ured against the price paid for the stock. 
The gain so realized would be a long-term 
capital gain if the statute is complied with. 


If stock is sold which was purchased pur- 
suant to a restricted stock option, but the 
option price of which was 85 per cent to 95 
per cent of the market price when granted, 
then on disposition of the stock acquired 
under the option (or at the time of the 
optionee’s death following the exercise of 
the option) “there shall be included as com- 
pensation” the lesser of the difference be- 
tween the option price and the value at the 
time of grant or the value at the time of 
sale (or death). It must be noted that the 
Internal Revenue Code explicitly terms this 
amount—and this amount only—‘‘compen- 
sation.” Such compensation, however, is 
not taxable as such until the time of the 
disposition of the stock (or of the stock- 
holder’s death) and is income for that year 
—it is not related back as income for an 
earlier period. 


By setting out as requirements for classi- 
fication as a “restricted stock option” spe- 
cific characteristics of proprietary stock 
options, the 1950 act introduced clarity and 
definiteness and ease of classification. If 
a stock option has these characteristics, it 
is no longer necessary to await judicial de- 
cision to be sure that it is proprietary (and 
therefore entitled to the same treatment as 
is the acquisition of any other capital asset) 
and not compensatory (and therefore treated 
as income). Although an attempt has been 
made to show that a restricted stock option 
is not compensation for the purpose of sal- 
ary stabilization regulations, it seems rea- 
sonable to assume that even if the restricted 
stock options are ultimately held not to be 
covered by salary stabilization regulations 
because of not being inflationary in conse- 
quence, any stock option is additional com- 
pensation. In the broad sense, compensation 
includes all property or property rights 
given to an individual in consideration for 
services rendered. The justification for the 
statutory provision eliminating the recog- 
nition of this type of compensation appears 
to be justified only by the practical inability 
to measure the value of an option at the 
time it is granted to the employee and the 
practical necessity of avoiding hardship by 
imposing a tax upon the employee at the 
time of exercising his option when he has 
not realized the funds with which to pay 
the tax. 


In commenting upon stock options, it is 
timely to point out that a slight modification 
of this provision of the Internal Revenue 
Code was included in the Revenue Act of 





23 Commissioner v. Smith, 45-1 ustc { 9187, 324 
U. S. 177 (1945). 
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1951.* The amendment is probably of minor 
consequence, however, and merely provides 
that the determination of the relationship 
between market value and option price is 
to be made at the time the option is granted 
even though it is subject to being approved 
later at a stockholders’ meeting and a dif- 
ferent relationship between market value and 
option price may exist at the approval date. 


A discussion of this subject would not be 
complete without some comment on ex- 
pense accounts. Until January, 1953, the 
President and Vice President of the United 
States and members of Congress will con- 
tinue to receive expense allowances which 
are really a superior form of compensation 
because they are fully tax exempt. After 
that date the Revenue Act of 1951™ pro- 
vides that these individuals will receive the 
same salary and expense allowances, but 
the expense allowance must be included in 
taxable income unless offset by allowable 
deductions or credits. Therefore, in ap- 
proximately 15 months all executives will 
be in the same position with respect to ex- 
pense accounts. The policy of a corporation 
with respect to expense accounts is an im- 
portant factor in determining the portion 
of the executive’s compensation which is 
available for his personal use. The law 
allows a deduction for expenditures that are 
“ordinary and necessary”; the employee 
who spends money merely as the agent for 
the corporation, as a matter of strict prin- 
ciple, derives no personal income from such 
expenditures, and the amounts spent should 
not be included directly or indirectly in his 
taxable income. Loose expense account pro- 
cedures may lead to inquiries because ex- 
cessive expense accounts, like excessive 
compensation, may be viewed as concealed 
dividends improperly taken as deductions. 


It is doubtful that there will ever be in- 
cluded in the law a limitation of $12 a day 
on living expenses while away from home, 
as recently suggested by Senator Douglas. 
It should be emphasized, however, that an 
employee may only claim a deduction where 
he has either included an expense allow- 
ance in his income and expended such funds 
for the benefit and on behalf of the employer 
or he has expended nonreimbursed funds 
for a purpose required by his employment. 
Under present tax rates the reimbursement 
of an item of out-of-pocket expense is equiv- 
alent to a salary increase or bonus payment 
two or three times as large in amount. 


Salary Stabilization 


By authority of the Defense Production 
Act of 1950,” the President has been au- 
thorized to stabilize “wages, salaries and 
other compensation.” This has been defined 
to include “all forms of remuneration to 
employees by their employers for personal 
services including, but not limited to, vaca- 
tion and holiday payments . . . bonuses, in- 
centive payments, year-end bonuses, employer 
contributions to or payments of insurance 
or welfare benefits, employer contributions 
to a pension fund or annuity, payments in 
kind, and premium and overpayments.” The 
general wage control policy has been to sta- 
bilize wages and salaries at rates no higher 
than those paid on January 25, 1951, except 
to the extent that wage increases are neces- 
sary to keep pace with increased living costs. 

Executive personnel are under the juris- 
diction of the recently created Salary Sta- 
bilization Board. Although the Board is 
still in the process of setting up facilities for 
functioning, some regulations have been 
issued. 


The regulations issued to date deal with 
stabilization of direct forms of compensa- 
tion presently being paid or contained in a 
formal written plan existent before January 
25, 1951. The Board has yet to promulgate 
regulations pertaining to such matters as 
the institution or amendment of stock option 
and profit-sharing practices or other bene- 
fits. Specifically, the regulations provide for 
the determination of certain increases which 
can be effected without prior Board approval, 
such as increases agreed to and determined 
on or before January 25, 1951, merit or 
length-of-service increases, certain cost-of- 
living increases and the payment of bonuses 
in those cases where payment has been the 
historical practice of the employer. Salary 
arrangements which are not specifically cov- 
ered in the regulations require Board ap- 
proval prior to being placed in effect. 


It has been provided™ that where any 
compensation payment is found to be in 
contravention of the law and regulations, 
the executive departments and other agencies 
of the federal government shall disregard 
and disallow, except insofar as the Wage 
Stabilization Board may certify that a re- 
stricted penalty should be applied because 
of extenuating circumstances, “the entire 
amount of such payment and not merely an 
amount representing the increase made in 





* Revenue Act of 1951, Sec. 331. 
** Revenue Act of 1951, Sec. 619. 
77P, L. 774. 81st Cong., 2nd Sess. (1950). 
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% Resolution of the Wage Stabilization Board, 
adopted June 13, 1951. WSB Release No. 41. 
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such wage or salary in contravention of the 
Act, regulations, rulings or orders promul- 
gated thereunder, for the following purposes: 


“(1) In calculating deductions under the 
revenue laws of the United States, 


“(2) In determining costs or expenses un- 
der any contract made by or on behalf of 
the United States, either directly or indi- 
rectly, 

“(3) In the setting or approving any 
maximum price ceilings, and 


“(4) In determining costs or expenses of 
any such employer for the purpose of any 
other law or regulation, whether heretofore 
or hereafter enacted or promulgated.” 


Because of the serious consequences in- 
volved, it is incumbent upon the corporation 
in evaluating salary plans to have authority 
in the existing regulations or to obtain prior 
approval for any employee benefits which 
might be construed as an increase in com- 
pensation, 

There are, of course, no decided cases un- 
der the current law, but the future of a 
recent Tax Court decision™ will be inter- 
esting to watch. A small cemetery corpora- 
tion had paid its three officer-salesmen a 
20 per cent commission. In 1943, the board 
of directors adopted a resolution providing 
that a commission of 25 per cent be paid 
on all sales made during 1943; however, 
commission payments were actually com- 
puted at the rate of 20 per cent, and in 1945 
after the restrictions on wage and salary 
increases were lifted, amounts representing 
the additional 5 per cent commissions on 
sales made in 1943 were paid. The court 
sustained the deduction in 1945 and stated: 

“Doubtless in adopting the resolution they 
were well aware that for it to be effective 
the required approval would be necessary. 
Since it is an implied condition of every 


contract or undertaking that a party will 
not be required to do anything that is un- 
lawful and since it does not appear that the 
petitioner ever sought the required approval, 
it is Our opinion that the resolution is not 
to be regarded as an attempt, in contraven- 
tion of law, to pay, in 1943, or to incur in 
that year a liability for subsequent payment 
of, increased compensation.” Jt appears that 
the decision could have been based merely 
upon recognition of an agreement for de- 
ferring payment. 

A current record of an employer’s desire 
to pay additional compensation may be 
helpful at a later date if the question of 
reasonableness is raised with respect to the 
year of payment. There should be no ques- 
tion about circumvention of the stabilization 
law, because the purpose of controlling in- 
flation will be served by not making the 
funds presently available to the employee. 


In conclusion, reference should probably 
be made to the questions concerning bonus 
payments pursuant to a contract or estab- 
lished plan in effect on January 25, 1951, 
which will be of particular interest at the 
end of the year. The Salary Stabilization 
Board ruling” states that bonus payments 
may be made under a contract or plan which 
provides a definite method or formula for 
both the computation and the allocation of 
the bonus. There are limitations, however, 
upon payments under a plan with a definite 
method or formula for the computation of 
a bonus fund, but under which the alloca- 
tion and amount of individual bonuses to be 
paid are discretionary. If the employees 
entitled to participate in the bonus fund are 
identified and could as a group enforce their 
claim against the employer, there is no ob- 
vious basis for the distinction made in the 
regulations, and such a situation may pre- 


sent a problem to be considered by legal 
counsel. [The End] 


“The Poor without Imployment are like Rough Diamonds, their 
Worth is unknown, whence, Regularly labouring People are the King- 
dom’s greatest Treasure and Strength, for without Labourers there can 
be no Lords; and if the Poor Labourer did not raise much more Food 
and Manufactures than what they did subsist for themselves, every 
Gentleman must be a Labourer and every Idle Man must starve.” 
—John Bellars, A proposal for Raising a Colledge of Industry 

with Profit for the Rich and Plenty for the Poor (1690). 





229 Woodlawn Park Cemetery Company, CCH 
Dec. 18,281, 16 TC—, No. 132 (May 18, 1951). 
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The Use of Injunctions 


in Labor Disputes 


By MURRAY T. QUIGG, New York City Attorney 2 





THE INJUNCTION’S EFFECTIVENESS RESTS IN ITS ABILITY TO 
REACH OVER THE LINE OF INDUSTRIAL COMBAT AND COM- 
PEL THE LEADERS TO ACCEPT THE RESPONSIBILITY OF LAW 





N THE STRUGGLE between employ- 

ers and trade unions over control of the 
labor market, the injunction has proven 
itself the only effective weapon against 
coercion upon third persons and against the 
destruction of contractual rights. Its effec- 
tiveness rests in its ability to reach over the 
line of combat and arrest the activities of 
leaders and the concert of action which 
they direct. Therefore, destruction or preser- 
vation of the injunction itself, rather than 
the substantive rights which it seeks to 
protect, became the pivot of the struggle. 


Before the judgment of the Supreme Ju- 
dicial Court of Massachusetts in Common- 
wealth v. Hunt in 1842,’ a strike was an 
indictable offense. There, in a _ criminal 
court, the judge consulted his judicial con- 
science, as he would if he were sitting in a 
court of equity, and came to the conclusion 
that the indictment before him could not in 
good conscience be sustained. This was the 
first legal recognition in this country of the 
right of wage earners to organize to sell 
labor that was comparable with the right 
of investors to organize to buy labor. Had 
the employers of the country not resisted 
the exercise of this right and had the labor 
unions in practice not endeavored to con- 
vert the right to organize into a duty to 
organize, the course of industrial contro- 
versy would probably have been much less 
bitter and costly, and the sense of class 


cleaveage, less sharp. 


New York amended its Penal Code in 
1870 to declare lawful “the orderly and 
peaceable assembling or cooperation of per- 
sons employed in any profession, trade or 
handicraft, for the purpose of securing an 
advance in the rate of wages or compen- 
sation or for the maintenance of such rates.” ? 

Other states followed this example by 
enacting similar provisions, and in 1886 
Congress provided for the incorporation under 
federal law of national trade unions, defining 
such a union as “Any association of working 
people . . . for the purpose of aiding its 
members to become more skillful and ef- 
ficient workers, the promotion of their general 
intelligence, the elevation of their character, 
the regulation of their wages and their 
hours and conditions of labor, the protec- 
tion of their individual rights in the prose- 
cution of their trade or trades, the raising 
of funds for the benefit of sick, disabled or 
unemployed members, or the families of 
deceased members, or for such other object 
or objects for which working people may 
lawfully combine, having in view their mu- 
tual protection or benefit.” * 


Observe here the concern for the protec- 
tion and interest of the workman as an indi- 
vidual. There is nothing in the terms of 
these legal recognitions of the right of col- 
lective action by wage earners to indicate 
that any particular object of their action in 
opposition to employers beyond the determi- 
nation of their own wages and conditions 





145 Mass. 111. 
2 New York Laws of 1870, Ch. 19. 
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® Act of June 29, 1886, 24 Stat. 86, Ch. 564. No 
union accepted this invitation to incorporate 
and the statute was repealed by Act of July 22, 
1932, 47 Stat. 741, Ch. 524. 
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of labor, or that every method which they 
might pursue in the effort to secure these 
objectives, was determined to be lawful. 

Moreover, it was well established that 
good will was a marketable asset; that a 
deliberate effort to injure another’s good 
will was actionable; and that the irrepa- 
rable nature of the injury authorized the 
use of the injunction to stop it. In ap- 
propriate cases the injunction was available 
to safeguard contractual rights and business 
franchises.* 

The appropriateness of the injunction to 
preserve the enjoyment of the right to buy 
and sell labor and the fruits of labor and 
to enjoy the benefit of contracts undertaken 
was well established before its first appli- 
cation to an industrial dispute, and it has 
been amply illustrated by its various appli- 
cations since then. The efficacy of the 
injunction in halting the continuation of 
practices which are deemed to trespass 
upon the public right or interest has invited 
its use by statutory direction in a steadily 
expanding number of laws. Its use by ad- 
ministrative agencies in the form of a cease 
and desist order has become a matter of 
day-to-day occurrence. Indeed, nowhere 
except in the field of labor disputes is the 
propriety of this means of halting concert 
of action, which deliberately trespasses upon 
private right or public interest, questioned. 

However, the principal enemy of the 
strike is the number of workers who are 
ready to undertake the work on the terms 
which the strikers refused. If the strike is 
to succeed, they must be kept away by 
persuasion if possible, or by coercion or vio- 
lence if necessary. In short, if the strikers 
are to win substantial demands, their organi- 
zation must control the labor market in 
their craft or industry. If competitive work- 
ers cannot be persuaded or frightened to 
boycott the employer until he accedes to 
the demands of the combination, then the 
product of their labor must be made useless 
in the employer’s hands by threats of busi- 
ness injury to his customers unless they 
withdraw their patronage. Exercise by third 
persons of the right to buy or sell must 
be suspended by persuasion if possible, or 





failing that, by fear of injury to their per- 
sons or business interests. 

Such interference with putative employees 
or customers, or both, continued from day 
to day or week to week by a combination 
of persons, could have only resulted in an 
injury which was not susceptible of accu- 
rate appraisal and in which, therefore, the 
legal remedy—even if it could have been 
obtained without a multiplicity of suits— 
was inadequate. The circumstances under 
which an injunction could be applied for 
and the principles upon which an injunction 
could be issued were obviously present in 
such cases. 


First Attempt 
to Enjoin Strikers’ Activities 


Apparently the first appeal to equity to 
enjoin the activities of strikers was in 1880 
when an application was filed to enjoin 
ironmolders from enticing plaintiff's work- 
men and those who applied for employment 
to leave after providing them with the neces- 
sary railroad fares to return to their homes.’ 

Citing the statute of 1870, the court said: 
“This act does not shield a person from 
liability for his action in intimidating or 
coercing a fellow laborer so that he shall 
leave his employer’s service. Such conduct 
is, in its nature, a trespass upon the rights 
of business of the employer.” 

Referring to the evidence of mere per- 
suasion by personal appeals, accompanied 
by the payment of traveling expenses, the 
court said: “I assume, without discussing it, 
that if acts of this description are unlawful 
and actionable by common law process, then 
a confederacy or a joint and concrete action 
on the part of a number, persistent, con- 
tinuous, and threatening to continue, would 
be a proper subject of relief in a court of 
equity, and would be restrained by injunction.” 

Finding no coercion or intimidation, the 
injunction was denied. A few other cases 
occurred in the next 11 years.° 

During the depression of the middle 
1880’s, a number of railroads went into 
receivership. Their receivers felt compelled 





4See particularly the text writers prior to 
1880: High, Law of Injunctions (Chicago, 
1873); Kerr, Injunctions in Equity (Boston, 
1871): Joyce, Doctrines and Principles of In- 
junction (London, 1877), pp. 230-242: Smith, 
Manual of Equity, 12th Ed. (London, 1878), pp. 
448-457: Storey, Equity Jurisdiction, 6th Ed. 
(Boston, 1853), Vol. 2, Secs. 930-959; and Wil- 
lard, Equity Jurisdiction (New York, 1875), pp. 
a 5 Harvester Company v. Meinhardt, 
9 Abbott’s New Cases 393 (S. Ct., Monroe 
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County, N. Y.). Discussion of Springhead 
Spinning Company v. Riley, L. R. 6 Eq. 551 
(1868), together with subsequent English cases, 
is omitted. While the principles upon which 
the injunction issues are based are the same in 
both countries, divergences in the statutes and 
the common law development relating to re- 
straint of trade seem to make the English cases 
of doubtful authority for American courts. 

® New York Central Railway v. Wenger, 17 
Cincinnati Weekly Law Bulletin, 306 (1887). 
McCandless v. O’Brien, 38 Pitts. L. J. N. 8. 435. 
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to reduce wages. Strikes followed. Strike 
leaders were cited for contempt for inter- 
ference with the court in the operation of 
the roads." Injunctions were not here in- 
volved, but the opinions elaborated upon 
the obligation of the railroads to operate 
and the illegality of any attempted inter- 
ference therewith. 


In 1893 the country was again in a state 
of depression, and railroads were compelled 
to reduce wages. They encountered the 
strongly organized opposition of the Brother- 
hood of Locomotive Engineers and the 
National Railways Union. Injunctions were 
issued against strikers on a number of 
roads, and four notable opinions were pub- 
lished dealing with the right of men to quit 
work, but net under circumtances danger- 
ous to life and property, or where they 
refuse to perform any part of their duty 
while claiming to be still employed.* The 
line was carefully drawn between a strike 
where no contract violation is involved 
(which equity will not curtail) and a con- 
cert of action to prevent the operation of 
the road by others. The Circuit Court of 
Appeals said: 

“Indeed, their right, as a body of em- 
ployees affected by the proposed reduction 
of wages, to demand given rates of compen- 
sation as a condition of their remaining in 
the service, was as absolute and perfect as 
was the right of the receivers representing 
the aggregation of persons, creditors, and 
stockholders interested in the trust prop- 
erty, and the general public, to fix the rates 
they are willing to pay their respective em- 
ployees. But that is a very different matter 
from a combination and Conspiracy among 
employes, with the object and intent, not 
simply of quitting the service of the receiv- 
ers because of the reduction of wages, but 
of crippling the property in their hands, and 
embarrassing the operation of the railroad.” * 


The Pullman strike of 1894, under the 
leadership of Eugene Debs, resulted in 
widespread disorder and the refusal of train 
crews to operate trains hauling Pullman 
cars. The strike centered on Chicago, and 
over 20 railroads running into Chicago were 
practically paralyzed. Cars were burned, 
trains derailed and signal towers destroyed. 
Within a week there was an acute shortage 
of ice, food and coal. Local authorities 
failed to maintain peace. The President 
sent in units of the army, and the attorney 
general successfully petitioned the district 
court to issue an injunction against Eugene 
Debs, other strike leaders, persons acting in 
concert with them, and “all persons whom- 
soever,” from continuing to obstruct the 
passage of the mails and the conduct of 
interstate commerce. Debs and other lead- 
ers were indicted under statutes punishing 
obstruction of the mails and conspiracy to 
commit offenses against the United States, 
arrested and released on bail? Ten days 
later Debs was arrested for violation of the 
injunction and was tried for contempt. He 
testified before the commission which subse- 
quently investigated the strike: 


“The men went back to work, and the 
ranks were broken, and the strike was 
broken up... not by the army, and not by any 
other power, but simply and solely by the 
action of the United States courts in re- 
straining us from discharging our duties 
as officers and representatives of our em- 
ploves.”” 

It then appeared to the organized labor 
movement that a single judge, without leav- 
ing the quiet of his chambers, could, upon 
the representations of the government or an 
employer, bring any strike activities to a 
halt by directing the leaders to abstain from 
all of those directions necessary to make 
the activities successful and by attaching 
them for contempt if they should fail to obey. 





(Footnote 6 continued) 

Sherry v. Perkins, 147 Mass. 212 (1888): Chi- 
cago, B. & Q. Railway Company v. Burlington 
C. R. & N. Railway Company, 34 F. 481 (1888): 
Rogers v. Evarts, 17 N. Y. Supp. 264 (1891); 
Casey v. Cincinnati Typographical Union, 45 F. 
135. 12 L. R. A. 193, (1891); Blindell v. Hagan, 
54 F. 40; affirmed 56 F. 696 (1893). See Mono- 
graph by Jacob M. Moses, ‘‘Law Applicable to 
Strikes’’ (Baltimore, 1895). 

7U. 8. v. Kane, 23 F. 748 (1885). In re Doo- 
little, 23 F. 544 (1885). In re Wabash, 24 F. 
217 (1885). In re Higgins, 27 F. 443 (1886). 

8 Jenkins, J., in Farmers Loan & Trust Com- 
pany v. Northern Pacific Railway Company, 60 
F. 803; modified on appeal, Harlan, J., in 
Arthur v. Oakes, 63 F. 310, 25 L. R. A. 414. 
Taft, J.. in Toledo, Ann Arbor & North Michi- 
gan Railway Company v. Pennsylvania Com- 
pany, 54 F. 730, 19 L. R. A. 387. Ricks, J., in 
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Toledo, Ann Arbor & North Michigan Railway 
Company v. Pennsylvania Company, 54 F. 746, 
19 L. R. A. 395. 

®*See Arthur v. Oakes, footnote 8. Italics by 
the court. 


In re Debs, 158 U. S. 564, 597-598 (1895). 
See ‘‘What is ‘Government by Injunction’?’’, 
an address by John H. Benton, Jr., January 28, 
1898, in which important cases up to and 
through 1897 are discussed and the circum- 
stances of the Pullman strike are reviewed. 
Benton attributes the cessation of the strike 
apparently to the suppression of rioting by the 
troops, but the boycott by the operating crews 
could easily have continued without rioting if 
the managers of the strike had been able to 
continue their direction of the men. When 
orders ceased to go out to the operating crews, 
they returned to work as usual. 
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Objections to Use of Injunctions 


From that point began an intense political 
campaign to abolish without qualification 
the use of injunctions in labor disputes. 

The stated objections may be roughly 
classified into four groups: 

(1) That injunctions violate constitutional 
rights of freedom to quit work, freedom 
of assembly, of speech and of the press. 
These objections go primarily to the judicial 
constructions of these rights as they apply 
to the activities of organized labor and 
secondarily to the binding force which the 
injunction gives to such constructions. 


Sufficient is it to say that no right may 
be so exercised as to destroy another’s right. 
When rights conflict they must be accommo- 
dated to their mutual preservation. The 
surgeon may not quit “leaving his knife in 
the bleeding body of his patient.” What 
if pilots and navigators agreed to bail out 
at a given radio signal, leaving their planes 
and passengers to get out of the air as best 
they could? The time and manner of quit- 
ting must take into consideration the nature 
of the duty abandoned. Nor may the duty 
be divided at the pleasure of the worker by 
saying, for example, “I will set this man’s 
advertisement in type, but not that man’s 
or “I will set this man’s stone but not that 
man’s.” * 


The rights of assembly and of speech do 
not carry with them the right to inspire 
fear of injury to all who do not conform 
their conduct to the demands of the as- 
sembly. Nor is the written word more 
sacred than the spoken when it is the agent 
of an unlawful purpose. 


Whatever the accommodation of conflict- 
ing rights should be, none should be free 
to abuse their exercise and escape restraint 
on the ground that judicial application of 
them is sometimes unfair. 


It is urged that the injunction substitutes 
trial by the court for contempt of any order 
a judge has pleased to issue out of the 
mystery of his own conscience, in place of 
trial by jury for a defined crime committed. 
But acts of violence against persons and 
property have not lost their original aspect 
of civil wrong because they have since been 


declared public wrongs. If the powers of a 
court of equity are adequate to prevent or 
diminish their commission, can anyone justly 
say “Because of my right to a jury trial 
before conviction of crime, I am entitled 
to be free of any other charge and any 
other process, if in fact my conduct was 
criminal”? The rights of individuals are not 
absolute,” and their allowable employment 
is as subject to determination in a court of 
equity before or after use as in a court of 
law after use. However, by statutory pro- 
visions, federal courts and many state courts 
have, since 1932, been directed to grant 
trial by jury for contempt of orders issued 
for the protection of private rights and com- 
mitted beyond the presence of the court.” 

(2) It is urged that the opportunity to 
buy another’s labor or to carry on a busi- 
ness without interference by those who show 
an interest in how and by whom it is carried 
on is not a right; in any event not a prop- 
erty right.” If equity jurisdiction can be 
made to stick to the protection of property 
rights, and freedom to buy and sell labor 
and to enjoy the goodwill of one’s custom- 
ers are not rights, or at least not property 
rights, the injunction in labor disputes is 
dead. Hence the slogan written into the 
Clayton Act: “The labor of a human being 
is not a commodity or article of com- 
merce.” * 

Whatever the labor of a human being is 
not, his labor or the risk of his labor is all 
that is paid for in every commercial trans- 
action, except payment of ground rent for 
a residence and a premium paid to recover 
an heirloom, where the buyer’s sentiment 
enters the price. The mining royalty is the 
price of risking labor and the savings of 
labor in the form of the tools and equipment 
to recover coal or ore instead of im some 
other occupation. This royalty and wages, 
cost of transportation and delivery, and 
profit, if any, are all paid for labor or the 
risk of labor. The coal and ore are the gift 
of Providence. Let one of them whose labor 
for centuries brought no price, save food, 
a bunk and a pair of cotton breeches, testify 
to the nature and meaning of the right to 
buy and sell labor: 


“The group I represent have not very 
much physical or tangible property and 





11See Farmers Loan & Trust Company v. 
Northern Pacific Railway, footnote 8. 

12 Bedford Cut Stone Company v. Journeymen 
Stone Cutters Association of North America, 274 
U. S. 37 (1927). See, however, Bossert v. Dhuy, 
221 N. Y. 342 (1917), in which it was deemed 
proper for union carpenters to refuse to set 
molding and trim not manufactured by union 


carpenters. 
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13 Aikens v. Wisconsin, 195 U. S. 194. 

144 Norris-LaGuardia Act, Tit. 29, USCA, Sec. 
111. States having similar statutes are listed 
at footnote 36. The provision appears in some 
states as an amendment to the code of practice, 
that is, New York Civil Practice Act, Sec. 889a. 

4% See John P. Frey, The Labor Injunction, 
particularly pp. 33-44. 

16 Tit. 15, USCA, Sec. 17. 


February, 1952 @ Labor Law Journal 





—~ f+ es Oe 


cer eM IF ee qh wo vs te OW) 


Ss ovr te ews 


— “~~ 





their biggest asset is their right to a job, 
recognized as a contract, but an intangible 
right, and I maintain that if this bill be- 
comes law it will affect very materially 
their right to the biggest thing they have, 
the right to earn a living. What po- 
sition is a colored worker in, willing to 
join a union, and he cannot, and yet they 
say to an employer, ‘You can’t hire these 
colored men because they are not union 
men,’ and then say to the colored men, ‘You 
can’t work because you are not a union 
man.’ What is he going to do? Does any- 
one mean to tell me the strong legislative 
arm of the United States Government is 
going to lend sanction to a bill which will 
take from a man the only remedy or redress 
they could have under such circumstances, 
the right to appeal to the court to protect 
their right to work.” ” 


Yet four years later that is exactly what 
the legislative arm of the United States 
Government did. 


In so far as the law fails to protect the 
right to buy and sell labor and the fruits 
of labor, it reduces men either to slavery 
or peonage. It has already gone far in that 
direction. 


(3) That restraining orders and tempo- 
rary injunctions are improvidently issued 
and the exercise of the rights of wage earn- 
ers are obstructed at the moment which is 
crucial to their enjoyment and before de- 
fendants have been properly heard. 


Here the objections are on sounder 
ground. Action is of the essence in the 
prosecution of a strike. If the strike is for 
a lawful purpose and there be no coercion 
or violence on the picket line, a restraining 
order, or a temporary injunction improvi- 
dently granted or whose terms are con- 
fusing or whose restrictions are excessive, 
may inflict, rather than avoid, irreparable 


injury. In such case the court has become 
an agent of mischief, rather than a protector 
against it. Where a strike is in violation of 
contract or for a declared purpose is clearly 
unlawful, a restraining order may preserve 
the status quo and insure justice. Where, 
however, the strike is lawful, misrepresen- 
tation of the facts or overzealousness by coun- 
sel in drafting the order may lead the court 
into error. Subsequently, correction is certainly 
not an adequate remedy for the strikers. 


Courts have held that all picketing may 
be stopped when the right to picket is 
abused.” Most rights are not lost by abuse 
of them except while the abuser is being 
punished by a jail term. The very function 
of equity should be to temper its order to 
the measure of the abuse of right. But 
where this doctrine holds, misrepresen- 
tation to the court can lead to an order 
stopping all picketing, and though the court 
may correct or vacate the order a few days 
later, the employer meanwhile may have 
filled his shop with workers who otherwise 
would not have accepted his work. 


These objections have been fairly met in 
many jurisdictions by provisions requiring 
a hearing and findings of fact, restraining 
orders only in clear cases of violation or 
threatened violation of a substantive right, 
and limiting them to five days’ duration 
and preference in case of appeal.” 


(4) Finally, it is not justly said that in- 
junctions are available only to employers 
and not to organizations of labor. They 
are equally available to unions to protect 
their contract rights” and to use against 
unlawful interference in the peaceful con- 
duct of their affairs.” 


In 1898 the unions succeeded in securing 
enactment of a provision making it a crimi- 
nal offense to discharge a railway employee 
because he was a member of a trade union.” 











”% Harry E. Davis of the Cleveland branch of 
the National Association for the Advancement 
of Colored People. speaking to the Senate Com- 
mittee on the Judiciary in opposition to the 
original Shipstead bill. See Wills v. Local 106, 
Hotel & Restaurant Employees, 26 N. P., N. S. 
435, Ohio. 

See also the compelling statement of the court 
holding the anti-injunction statute of Massa- 
chusetts unconstitutional in a suit by an I. W. 
W. union of hod carriers to enjoin a boycott by 
the building trades at the instance of the AFL 
Hodcarriers, Bogni v. Perotti, 224 Mass. 152, 
112 N. E. 853. 

18 Keuffel & Esser v. International Association 
of Merchants, 93 N. I. Eq. 429, 116 Atl. 9. 
Martin Arnheim Inc. v. Hillman, 199 A. D. 88, 
189 N. Y. Supp. 369. U. 8S. v. Railway Em- 
ployees Department, AFL, 286 F. 228. 

1 Norris-LaGuardia Act, Tit. 29, USCA, Secs. 
107-110. Similar statutory provisions have been 
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enacted in a number of states since 1931. See 
footnote 36. 

* Schlesinger v. Quinto, 201 A. D. 487, 194 
N. Y. Supp. 401; Goldman v. Cohen, 222 A. D. 
631, 227 N. Y. Supp. 311—to restrain an em- 
ployer from breaking an agreement to employ 
only members of the union. To the same effect 
are Goldman v. Rosenzweig, New York Law 
Journal, Aug. 9, 1928: Nunn v Raimirt, New 
York Law Journal, Feb. 4, 1928. See Oakes, 
1st Ed., Secs. 212, 215, 232. 

1 Paruto v. Espey (D. Ct., Las Animas 
County, Colo., January 4, 1928), restraining city 
officials and police from attempts to break up 
strike headquarters and commissary. 10 Law 
and Labor 48. For protection of union labels, 
see Oakes, 1st Ed., Sec. 246. 

22 The Erdman Act, 30 Stat. 424, Sec. 10 (June 
1, 1898). 
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The clause was declared unconstitutional.” 
Had the statute provided that it was un- 
lawful for anyone to interfere with the 
employment of another because he was or 
was not a member of a trade union, the 
history of the industrial conflict might have 
made a happier story. 


There is no evidence, however, that labor 
unions intend to deal with organization as 
a matter of right, but only as a matter of 
duty, which no wage earner is to be allowed 
to escape. Therefore, the unions are com- 
pelled to make political warfare against the 
use of the injunction. Bills were entered in 
Congress year after year. In the presi- 
dential campaign of 1912, the Democratic 
Party made strong promises to the unions. 
Action was finally taken in the Clayton 
Aci of 1914.% But when the act was finally 
passed, the language of labor’s bill had 
been diluted by frequent uses of the word 
“peacefully” and “lawfully.” The net result 
of the act was the legislative expression of 
the better-considered judicial law on the 
subject, plus the fact that the act granted 
the right of injunction to private parties for 
redress against violation of the Sherman 
Act.™ The act was held to reserve the right 
to post pickets for the peaceable communi- 
cation of the aims and viewpoint of strik- 
ers, but not to permit mass picketing or 
any show of coercion, which remained en- 
joinable violations of the substantive rights 
of others.” 


When Judge Killets had before him a 
strike by some of the employees of Willys- 
Overland, prosecuted with mass picketing 
and disorder, which it was alleged the police 
failed or were unable to control, he issued 
an order limiting the number of pickets at 
each gate, requiring a roster to be kept of 
the name and time of duty of all persons 
employed as pickets, and otherwise directed 
the defendants to abstain from picketing 
and marching in the streets adjacent to the 
plant. He then added that nothing con- 
tained in his order should be construed as 
a violation of any right given under Section 
20 of the Clayton Act, using the language 
of the act itself in his order.” Since in the 


first place the strikers had been unable to 
secure the support of their fellow workmen, 
the strike was quickly broken as soon as 
adequate protection was afforded for the 
exercise of their right to work. The sub- 
stance of the matter was that the injunction 
reached over the heads of the pickets to the 
managers of the strike who were directing 
their activities. When those managers were 
compelled to conduct the picketing peace- 
fully or face charges of contempt, their 
power to dominate competitive workers 
was brought to a halt. 


It was held that in the absence of clear 
intention on the part of Congress, which is 
not to be found in the act, the court would 
not assume that Congress intended to au- 
thorize class warfare and that, therefore, a 
secondary boycott affecting interstate com- 
merce was still a violation of the Sherman 
Act, although it was instigated by a union 
for the purpose of compelling an employer 
to discharge nonunion employees and con- 
form his wages and hours to standards set 
by the union.” 


In 1927 Senator Shipstead introduced a 
measure declaring, that “Equity courts shall 
have jurisdiction to protect property when 
there is no remedy at law; for the purpose 
of determining such jurisdiction, nothing 
shall be held to be property unless it is 
tangible and transferable, and all laws and 
parts of laws inconsistent herewith are 
hereby repealed.”” It is an interesting illus- 
tration of the extent to which organized 
labor and its partisans were willing to go 
to prevent the application of injunctions to 
industrial disputes. The bill fared so badly 
at committee hearings that its sponsors 
abandoned it, introduced instead an amend- 
ment on which the committee also held 
hearings and allowed the bill to die.” 


Four years later in March, 1932, at the 
depth of the depression, this bill was resur- 
rected and with very slight modification 
rushed through Congress as the Norris- 
LaGuardia Act™ in a belated effort by the 
Republican Party to win votes in the na- 
tional election of that year. 





23 Adair v. United States, 208 U. S. 161 (1908). 
See also statute of Kansas to the same effect. 
Coppage v. Kansas, 236 U. S. 1 (1915). 

*%‘*‘This statute was the fruit of increasing 
agitation which extended over twenty years and 
was designed to equalize before the law the 
position of working man and employer as in- 
dustrial combatants.’’ Dissenting opinion of 
Mr. Justice Brandeis in Duplex Printing Press 
v. Deering, 254 U. S. 443, 484 (1921). 

2% Clayton Act, Secs. 6, 16, 20; Tit. 15, USCA 
Secs. 17, 26; Tit. 29, USCA Sec. 52. 
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2% American Steel Foundries v. Tri-City Cen- 
tral Trades Council, 257 U. S. 184 (1921). 

21 Dail Overland v. Willys Overland, 263 Fed 
171; see the temporary injunction, 1 Law and 
Labor 88. 

28 See footnote 24. 

2 S. 1482, Senate, 70th Cong.; companion bill, 
H. R. 7759, House of Representatives, by Mr. 
LaGuardia. 

*S. 1482, as amendment appeared again in 
1930 as S. 2491 and was adversely reported June 
9, 1930. 

* Tit. 29, USCA Ch. 6. 
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Norris-LaGuardia Act— 
Its Salient Features 


An analysis of this act, the attitudes of 
the courts toward it in the atmosphere 
created by the New Deal, and the conse- 
quences—both legal and economic—which 
have flowed from its destruction of free- 
dom of choice to wage earners as well as 
employers would require an essay far in 
excess of the limits of this article. Its sali- 
ent features are these: 

(1) It exempts trade unions from the 
rule of respondeat superior for acts of their 
officers and agents “except upon clear proof 
of actual participation in, or actual authori- 
zation of, such acts, or a ratification of such 
acts after actual knowledge.” * 

(2) It nowhere attempts to justify or 
legalize coercion, a show of force or boy- 
cotting, but it does forbid the use of the 
injunction as a means of relief against them.” 


(3) Acts of fraud and violence are 
excepted from the prohibition against the 
injunction. Yet an injunction against these 
indefensible acts is not to be had unless 
the court finds: 

(a) “As to each item of relief granted 
greater injury will be inflicted upon com- 
plainant by denial of relief than will be 
inflicted upon defendants by the granting 
of relief”; 

(b) “The public officers charged with the 
duty to protect plaintiff’s property are un- 
able or unwilling to furnish adequate pro- 
tection”; and 

(c) Complainant has not “failed to make 
every reasonable effort to settle such dis- 
pute either by negotiation or with the aid 
of any available governmental machinery 
of mediation and arbitration.” ™ 

Thus, upon the demand that an employer 
at peace with his employees discharge them 
all and hire only members of a particular 
union, an employer is helpless to restrain 
any interference or annoyance to his em- 


ployees and any destruction of his business 
markets, not involving acts of fraud or 
violence. Even then he cannot have relief 
unless he can show that he made a reason- 
able effort to use the machinery of govern- 
ment to mediate or arbitrate, although he 
well knows that the policy of the govern- 
ment has been to abandon the rights of 
investors and individual workers to the 
demands of the powerfully-organized and 
politically-active trade unions. The power 
of arbitrary interference thus given into 
the hands of unions is fully disclosed in 
cases brought by those naive citizens who 
supposed that appeals to time-honored prin- 
ciples of justice were still available.” 

Many states followed the federal govern- 
ment in the enactment of almost identical 
or similar statutes.“ Only the Supreme 
Court of Washington had the courage to 
read the statute in the light of the Consti- 
tution of the state and to support the Con- 
stitution.” That court is still in existence. 

The extravagance of power in the hands of 
unions as a result of the Norris-LaGuardia 
Act was compounded by the privileges 
granted in the Wagner Act and the man- 
ner of its administration by the National 
Labor Relations Board. In effect, organi- 
zation into existing unions became a duty. 
Effective choice by workers was destroyed. 

Between 1943 and 1947 a number of 
states passed measures forbidding interfer- 
ence with the right to work—to buy or sell 
labor—because the worker was or was not 
a member of a union.” 

Other measures restricted picketing, boy- 
cotting and strikes by public utility, hospital 
and public employees. The wisdom of much 
of this legislation is subject to doubt. Be- 
fore limiting the right of organized em- 
ployees to take direct action relating to 
their personal terms of employment, it 
might be well to forbid them to coerce 
unorganized workers and customers, and 
stop there. Of interest here, however, is 
the fact that much of this legislation gave 





82 Tit. 29, USCA Sec. 106. 

3 Tit. 29, USCA Sec. 104 dealing with acts 
forbidden to be enjoined, and Sec. 113, with 
persons forbidden to be enjoined for the cOm- 
mission of such acts. 

% Tit. 29, USCA Secs. 107 and 108. 

% Senn, Paul v. Tile Layers Protective Union, 
1 LABOR CASES { 17,023, 301 U. S. 468 (1937). 
Lauf v. Shinner & Company, Inc., 1 LABOR 
CASES { 17,026, 303 U. S. 323 (1938). New Negro 
Alliance v. Sanitary Grocery Company, Inc., 
1 LABOR CASES { 17,030, 303 U. S. 552 (1938). 
Brotherhood of Railway Trainmen v. Toledo, 
Peoria & Western Railroad, 7 LABOR CASES 
£51,171, 321 U. S. 50 (1944). Allen Bradley 
Company v. Local Union No. 3, IBEW, 9 LABOR 
CASES { 51,213, 325 U. S. 797 (1945). 
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% Arizona, Connecticut, Idaho, Indiana, Kan- 
sas, Louisiana, Maryland, Massachusetts, New 
Jersey, New York, Oregon, Utah, Washington, 
Wyoming. See, however, Pennsylvania Laws of 
1931, Ch. 331, and Wisconsin Laws of 1931, Ch 
376, for similar statutes preceding the passage 
of the Norris-LaGuardia Act, and Opinion of 
the Justices, Mass., 171 N. E. 649, hoiding a bill 
in terms similar to the act to be unconstitu- 
tional. 

31 Blanchard v. Golden Age Brewering Com- 
pany, 188 Wash. 396, 63 Pac. (2d) 397 (1936). 

3% Tit. 29, USCA Ch. 7. 

%® By constitutional amendment in Arizona, 
Arkansas, Florida and South Dakota; by statute 
in Georgia, Iowa, Nebraska, North Carolina, 
Tennessee, Texas and Virginia. 
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statutory sanction to the injunction as the 
effective remedy to stop unlawful conduct 
pursued in concert.” 


Injunctions Under Taft-Hartley 


Finally, Congress took action in 1948. 
The Taft-Hartley Act“ produced one of 
the most fragile compromises worthy of 
Congressional skill. The point of interest 
here is that unions are subjected to adminis- 
trative injunction—cease and desist orders 
—when found by the National Labor Re- 
lations Board to be committing “unfair 
labor practices” in their relations with em- 
ployers. These practices include a strike 
or a concerted refusal to work on, or trans- 
port, materials or goods with the object 
of: requiring an employer or self-employed 
person to join an organization; compelling 
ah employer or other person to cease using 
or dealing in the products of another; or 
requiring an employer to bargain with a 
union unless that union has been certified 
by the National Labor Relations Board as 
the representative of his employees.” More- 
over, whoever is injured by any such strike 
may sue in a federal court, regardless of 
the amount in controversy, and recover 
damages and costs.“ On the petition of the 
Board, the federal courts may enforce its 
orders or restrain the commission of unfair 
practices by injunction.“ Finally, an in- 
junction is authorized on the suit of the 
government to halt any strike found, after 
inquiry by a board appointed by the Presi- 
dent, to endanger the national health or 
safety. 

The labor leaders who built the unions 
were hearty, double-fisted men who fought 
to have their way, in the tradition of those 
who built the great business organizations 
and whose powers they sought to over- 


take. Obedience was a virtue designed for 
other men. 

On May 4, 1922, Samuel Gompers, 
founder and president of the American 





The trade union movement has had a 
beneficent influence upon the passage of 
statutes for the protection of all workers 
and it will continue to influence the course 
of law; however, it will have to learn to 
live within the law. In this respect, the 
injunction helps to suppress usurpations 
by labor leaders. 





Federation of Labor, testified before a com- 
mittee of the New York Legislature: “ 

“QO. If they (labor unions) do err and 
make mistakes that injure the public and 
innocent third parties with whom they deal, 
is it your idea that there should be no relief 
for that? A. Not by law. 

“QO. Where should the lie? 
A. The law should not provide a remedy. 

“QO. Where should the remedy lie? 
A. By their own experience and sense of 
justice.” 

No society, however, can hope to exist 
while entertaining a league of anarchists 
comprising 20 or 25 per cent of its adult 
population. The trade union movement has 
exercised a beneficent influence upon the 
law in its support of statutes for the pro- 
tection of all workers—safety laws, wage 
payment laws, workmen’s compensation 
and immigration laws. It will continue to 
influence the course of law, but it will finally 
have to learn to live within the law. 


remedy 


Its exact position, however, is a political 
rather than a legal problem. 

If our highly-organized industrial society 
is to preserve industrial freedom for the 
individual, it seems apparent that the indi- 
vidual must be free to sell his labor as 
opportunity and choice avail, exactly as he 
does when investing his savings. In either 
case he must be free to combine with others 
similarly situated, but as a right and not 
a duty. To the end that he may be free, 





* Delaware, Act of April 5, 1947, granted 
chancery power to regulate all picketing, in- 
cluding limiting the number of pickets. Georgia, 
Act of March 27, 1947, declared violations of 
prohibition against requiring union or nonunion 
membership enjoinable. Iowa, Act of April 29, 
1947, declared secondary boycotts unlawful and 
enjoinable. Massachusetts, Act of June 25, 1947, 
authorized injunctions against jurisdictional 
strikes in violation of a voluntary arbitration. 
Missouri, Act of June 10, 1947, made collective 
bargaining agreements enforceable by injunc- 
tion. North Dakota, Act of July 1, 1947, made 
boycotts and sympathetic strikes enjoinable. An 
act of Texas makes secondary boycotts enjoin- 
able by the state. 
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"| Tit. 29, USCA Secs. 141-197. 

*# Tit. 29, USCA Sec. 158 (b) (4). 

* Tit. 29, USCA Sec. 187. 

* Tit. 29, USCA Sec. 160. 

* Tit. 29, USCA Sec. 178. 

** Committee Investigating Housing Conditions 
(Lockwood Committee). Mr. Gompers was ex- 
amined on April 21 and 22 and on May 4 by 
Samuel Untermeyer, counsel for the committee. 
The testimony elicited perhaps the most inter- 
esting disclosures ever made of the attitude of 
the leaders of the trade-union movement as it 
existed prior to the organization of the CIO by 
John L. Lewis. It is quoted at length in 4 Law 
and Labor 113, 149. 
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he is entitled—either as an investor or a 
worker, individually or collectively—through 
agents of his free choice to protect his 
rights by the most effective remedy which 
law can devise. The injunction does not 
suppress the “rights of labor”; it does sup- 
press usurpations by labor leaders. 


Virtues of an Injunction 


Therefore, the injunction will endure as 


wrong-doing by both unincorporated as- 
sociations of wage earners and incorporated 
associations of investors alike, because it 
has three distinct virtues: 

(1) It is adaptable to the circumstances 
of the case; 

(2) It halts or mitigates injury; and 

(3) It reaches over the line of battle into 
the headquarters of the generals and field 
officers of commercial and industrial war- 
fare and compels them to accept the re- 











an instrument for protection against legal sponsibility of law. [The End] 
WHO GETS UNEMPLOYMENT COMPENSATION? 
(Recent rulings on what constitutes leaving work with good cause; 
references are to CCH UNEMPLOYMENT INSURANCE REPORTS.) 
The Cause The Decision Ref. 





Laid off, a man went to visit his 
daughter in another state and 


while there reported to the local | 
office | 


unemployment insurance 
several times. 

A married woman with a family, 
several times requested transfer 
to a department with less over- 
time and then quit. 

A taxi driver quit because his cab 
had bad tires and because the 
boss and his wife gave conflicting 
orders. 


A man was arrested for speeding 


and not having a driver’s license. 


His boss fired him while he was 
in jail. 

A stenographer gave a month’s no- 
tice and was fired two weeks later. 


A man quit one job to try and get 
another, and didn’t get it. 


A man of 66, suffering from arthritis, 
rheumatism, and sinus trouble, quit 
a job doing heavy labor out of 
doors. 

A worker quit because he had asked 
for a raise and got one he consid- 
ered inadequate. 

A worker quit because he asked for 
extra pay for overtime and was 
told that if he didn’t like his job 
he could get out. 

A worker joined the Seventh Day 
Adventists and quit rather than 
work on Saturday. 


Injunctions in Labor Disputes 


Since he was making an effort to 
find work, benefits were allowed. 


In view of her responsibilities at 
home, she had good cause for 
quitting. 


The bad tires were enough; he was 
entitled to benefits. 


The worker had brought it on him- 
self, and was disqualified for 
benefits. 


She gets benefits for the two weeks; 
after that her leaving was volun- 
tary. 


A “reasonably prudent” individual 
would have got the new job be- 
fore he quit. No benefits. 

He gets benefits, reduced by the 
amount he draws from old age 
benefits under social security. 


He left of his own accord, and is 
denied benefits under Michigan 
law. 

His request was within his rights, 
and he is entitled to benefits. 


He had made no attempt to make 
any other arrangement with his 
boss. Disqualified. 











Ind. J 8183.20 


Ore. J 8078.19 


Mich. J 8316.14 


N .Y. 7 8747 


N. D. J 8186 


Ohio { 8249.26 


Mich. J 8310 


Alaska 
1 8026.04 


Mass. ¥ 8158.20 
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Jurisdictional “Tidelands” in Labor Relations 


THERE IS A NO-MAN’S LAND IN LABOR RELATIONS, UNREGU- 


LATED BY FEDERAL OR STATE POWER. 


SO AS TO OVERCOME 


DANGERS INHERENT IN SUCH AN AREA, THE AUTHOR SUGGESTS 
AMENDING THE TAFT-HARTLEY ACT TO ALLOW WIDER STATE ACTION 





N OCTOBER, 1950, the National Labor 
Relations Board announced the estab- 
lishment of standards which would govern 
its exercise of jurisdiction thereafter. The 
standards “reflect in large measure, the re- 
sults reached in the Board’s past decisions 
disposing of similar jurisdictional issues,” 
including the prior policy that the National 
Board would not “exercise its jurisdiction 
to the fullest extent possible under the au- 
thority delegated to it by Congress, but 
[would] limit that exercise to enterprises 
whose operations have, or at which labor 
disputes would have, a pronounced impact 
upon the flow of interstate commerce.” ’* 
This policy of voluntary withdrawal is 
based upon a discretionary power of the 
National Board to assert or withhold juris- 
diction.” Thus, it has frequently dismissed 
cases on the ground that, although the en- 
terprise in question “is not entirely unre- 
lated to interstate commerce,” the relationship 
is “remote,” or the enterprise is “preponder- 
antly local in character,” and to assert juris- 
diction “would not effectuate the policies of 
the Act.” The National Board repeatedly 
has emphasized, however, that its refusal 
to act in such cases was discretionary, and 
not because of lack of power.’ 


The promulgation by the National Board 
of jurisdictional standards has frequently 
been advocated.* In borderline cases it was 
difficult for both labor and management to 
determine whether a labor dispute “affected” 
commerce within the meaning of the na- 
tional act. The discretionary power of the 
National Board to decline jurisdiction cre- 
ated an additional complication in such 
cases. Attempts to answer particular prob- 
lems by analysis of the case-by-case decisions 
of the National Board were often unavailing. 


The National Board, for example, has as- 
serted and declined jurisdiction over differ- 
ent enterprises in the same industry: 


Air conditioning industry: NLRB assumed 
jurisdiction—Air Conditioning Company of 
Southern California, 2 CCH Lasor LAw RE- 
Ports (4th Ed.) § 8285, 79 NLRB 1396 
(1948); NLRB declined jurisdiction—Coluwm- 
bia Air Conditioning Company, 79 NLRB, 
No. 165. 

Baking industry: NLRB assumed juris- 
diction—National Biscuit Company, 77 NLRB, 
No. 48 (1948); NLRB declined jurisdiction 
—Hardin’s Bakeries Corporation, 84 NLRB 
942 (1949). 





1 National Board press release dated October 
6, 1950; Hollow Tree Lumber Company, 2 CCH 
Labor Law Reports (4th Ed.) { 10,333, 91 NLRB, 
No. 113 (1950); WBSR, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 10,336, 91 NLRB, No. 110 
(1950); Rutledge Paper Products, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 10,339, 91 NLRB, 
No. 115 (1950); Dorn’s House of Miracles, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 10,337, 
91 NLRB, No. 82 (1950); Borden Company, 
Southern Division, 2 CCH Labor Law Reports 
(4th Ed.) { 10,338, 91 NLRB, No. 109 (1950); 
W. C. King, d.b.a. Local Transit Lines, 2 CCH 
Labor Law Reports (4th Ed.) { 10,334, 91 NLRB, 
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No. 96 (1950); Stanislaus Implement and Hard- 
ware Company, Ltd., 2 CCH Labor Law Reports 
(4th Ed.) 7 10,340, 91 NLRB, No. 116 (1950). 

2 NLRB v. Denver Building and Construction 
Trades Council, 20 LABOR CASES { 66,572, 341 
U. S. 675, 684 (CA-10, 1951); Haleston Drug 
Stores, Inc. v. NLRB, 19 LABOR CASEs { 66,187, 
187 F. (2d) 418, review denied October 8, 1951. 

3’ Matter of Walter J. Mentzer, 2 CCH Labor 
Law Reports (4th Ed.) { 8771, 82 NLRB 389, 
391 (1949). 

*Cox and Seidman, ‘‘Federalism and Labor 
Relations,’’ 64 Harvard Law Review 217. 
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Dairy industry: NLRB assumed jurisdic- 
tion—Central Dairy Products Company, 82 
NLRB 998 (1949); NLRB declined juris- 
diction—White Belt Dairy Farms, Inc., 2 
CCH Lasor Law Reports (4th Ed.) { 9080, 
85 NLRB 4 (1949). 


Drug industry: NLRB assumed jurisdic- 
tion—Sun Ray Drug Company, 2 CCH La- 
Bor LAw Reports (4th Ed.) § 9409, 87 NLRB, 
No. 32 (1949); NLRB declined jurisdiction 
—Jacobs Charm Company, 87 NLRB No. 34. 


Furniture industry: NLRB assumed juris- 
diction—Epp Furniture Company, 2 CCH La- 
Bor Law Reports (4th Ed.) J 9286, 86 NLRB, 
120 (1949); NLRB declined jurisdiction— 
Asax Company, Inc., 2 CCH Lapor LAw RE- 
Ports (4th Ed.) $9220, 85 NLRB 1187 
(1949). 

Ice industry: NLRB assumed jurisdiction 
—Royal Palm Ice Company, 82 NLRB 879 
(1949); NLRB declined jurisdiction—M., R. 
Gabriel, d.b.a. Diamond Ice Company, 2 CCH 
Lasor LAw Reports (4th Ed.) § 9113, 85 
NLRB 301 (1949). 


Laundry industry: NLRB assumed juris- 
diction — Memphis Steam Laundry-Cleaner, 
Inc., 2 CCH Lapor Law Reports (4th Ed.) 
§ 9349, 86 NLRB, No. 108 (1949); NLRB 
declined jurisdiction—J. Arthur Anderson 
Laundry, 2 CCH Lasor Law Reports (4th 
Ed.) ¥ 8987, 83 NLRB 1120 (1949). 


Lumber industry: NLRB assumed juris- 
diction—North Memphis Lumber Company, 2 
CCH Larnor Law Reports (4th Ed.) § 8661, 
81 NLRB 745 (1949); NLRB declined 





jurisdiction — Nacogdoches County Lumber 
Company, 2 CCH Lapor LAw Reports (4th 
Ed.) { 9303,86 NLRB 410 (1949). 


Photography industry: NLRB assumed 
juridiction—Earl Koopman, d.b.a. Koopman- 
Neumer, 2 CCH Lazsor Law Reports (4th 
Ed.) J 9666, 88 NLRB, No. 125 (1950); NLRB 
declined jurisdiction— Pereira Studio, 82 
NLRB, No. 87. 


Printing industry: NLRB assumed juris- 
diction—Arthur J. Wiltse, d.b.a. Ann Arbor 
Press, 2 CCH Lapor Law Reports (4th Ed.) 
7 9072, 85 NLRB 58 (1949); NLRB de- 
clined jurisdiction—Otto Warner, d.b.a. War- 
ner Printing Company, 2 CCH LaAsor Law 
Reports (4th Ed.) § 8321, 80 NLRB 143 
(1948). 


Restaurant industry: NLRB asumed ju- 
risdiction—Chiids Company, 2 CCH Labor 
Law Reports (4th Ed.) § 9678, 88 NLRB 
No. 139 (1950); NLRB declined jurisdiction 
—Matter of Bartenders Union, 85 NLRB, 
No. 74. 


Sand and gravel industry: NLRB assumed 
jurisdiction—T7ampa Sand & Material Com- 
pany, Inc., 2 CCH Lapsor LAw Reports (4th 
Ed.) § 9702, 88 NLRB, No. 199 (1950); 
NLRB declined jurisdiction—Arthur Woods, 
d.b.a. Valley Concrete Company, 2 CCH La- 
BoR LAw Reports (4th Ed.) § 9236, 88 NLRB, 
No. 116 (1950). 

Servicing industry: NLRB assumed juris- 
diction—F. A. Bartlett Tree Expert Company, 
84 NLRB 106 (1949); NLRB declined ju- 
disdiction—New England Forestry Service, 
Inc., 2 CCH Lapor Law Reports (4th Ed.) 
4 8990, 83 NLRB 1238 (1949). 





‘ba JURISDICTIONAL formula thus 
should be of great assistance to firms 
and unions operating in borderline enterprises. 
At the same time, however, it leaves unre- 
solved, and indeed emphasizes the importance 
of, another problem, namely, whether the states 
may regulate the labor relations “tidelands” 
left unoccupied by the discretionary with- 
drawal of federal power. The problem is 
complicated by the fact that the tides of 
the National Board’s asserted jurisdiction 
may ebb and flow, for the Naticna] Board 
has said: “Because both case-ioad and 
budget vary from time to time . . . cases 
which, at one period, warrant an assertion 
of jurisdiction may not warrant it at an- 
other period, and vice versa.” * 








5 Brief of National Board, p. 29, footnote 36, 
in Haleston Drug Stores, Inc. v. NLRB case, 
cited footnote 2. 
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The dangers inherent in a no-man’s land, 
unregulated by either federal or state power, 
were recognized soon after the enactment 
of the National Labor Relations Act of 
1935. State boards, with the approval of 
state courts, accordingly proceeded on a 
theory of concurrent jurisdiction under 
which the state board could act until such 
time as the National Board asserted its 
paramount and superseding power over the 
particular labor dispute involved. The Na- 
tional Board, too, recognized the: problem 
and encouraged state boards to enter into 
agreements with it, allocating cases and 
industries between them." Such an agree- 
ment was made between the national and 
New York boards in 1937, and operated suc- 
cessfully for ten years.* 

In April, 1947, however, the United States 
Supreme Court, in Bethlehem Steel Company 
v. NYSLRB;’ rejected the states’ theory of 
concurrent jurisdiction and case-by-case de- 
termination, holding that the national act 
pre-empted the field and precluded state 
action where the National Board had pre- 
viously asserted jurisdiction over the same 
employer although not over the particular 
labor dispute. As the labor dispute involved 
was not covered by the agreement between 
the national and New York boards, the 
Supreme Court expressly stated that it had 
not passed upon the validity of such an 
agreement. The Supreme Court also ex- 
pressly refrained from passing upon the 
power of the state to act where the National 
Board has declined to assert jurisdiction 
for budgetary or other reasons. 


Thereafter, in LaCrosse Telephone Cor- 
poration v. WERB,” the Supreme Court ex- 
tended the pre-emptive effect of the national 
act to labor disputes in industries over which 
the National Board had consistently as- 
serted jurisdiction, even though the National 
Board had never asserted jurisdiction over 
the particular employer and employees con- 
cerned. Here again, however, the Supreme 
Court did not pass upon the validity of 
agreements between the National Board and 
state boards or the effect of a discretionary 
declination of jurisdiction by the National 


Board. 





Section 10(a) Limitation 


The Taft-Hartley Act™ attempted to 
provide a legislative answer to the questions 
left undecided in the Bethlehem and LaCrosse 
decisions. Section 10 (a) of that act au- 
thorizes the National Board to enter into 
agreements with, and cede jurisdiction to, 
state agencies, provided the applicable pro- 
vision of the state law is consistent with 
the corresponding provision of the national 
act. The provision was adopted to eliminate 
any doubts, arising out of the Bethlehem 
case, as to the power of the National Board 
to enter into cession agreements with state 
agencies.” As a practical matter, however, 
the requirement of consistency, together 
with the complexity of the national act, 
made it impossible for such agreements to 
be consummated. The result has been to 
further complicate the already difficult prob- 
lem of reconciling and co-ordinating state 
and federal interests in the regulation of 
labor disputes. Thus Congress, which granted 
the National Board discretionary power to 
cecline jurisdiction, provided no answer as 
to whether the states might act where the 
National Board exercises that discretion. 


This unfortunate result was the subject 
of comment by the chairman of the Na- 
tional Board in June, 1948, when he appeared 
before the Joint Congressional Committee 
on Labor Relations. On that occasion he 
suggested that “Congress may also desire 
to re-appraise the language of Section 10 (a) 
of the present Act, which bars the National 
Board from ceding jurisdiction over rela- 
tively local controversies to State Boards 
unless they are enforcing legislation sub- 
stantially identical with the Federal statutes.” 
He further pointed out that as a result 
“There is considerable danger of creating a 
no-man’s land, especially if the National 
Labor Relations Board decides to refrain 
from exercising its own jurisdiction to the 
hilt.” * 


The Taft-Hartley Act not only compli- 
cated, but increased the importance of, the 
problem. Prior to 1947, the national act 
dealt only with representation proceedings 
and employer, unfair-labor practices; and 
the states, even after the Bethlehem and 





6 Davega City Radio, Inc. v. NYSLRB, 1 LABOR 
CASES { 18,398, 281 N. Y. 13 (1939); WLRB v. 
Rueping Leather Company, 1 LABOR CASES 
{ 18,154, 279 N. W. 673 (1938). 

7 National Board’s Third Annual Report, p. 3. 

8 For full text of the agreement, see appendix 
to opinion of Justice Frankfurter in Bethlehem 
Steel Company V. NYSLRB, 12 LABOR CASES 
{ 51,245, 330 U. S. at 784, and following (1947). 
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12 LABOR CASES { 51,245, 330 U. S. 767, 
772-776 (1947). 

1016 LABOR CASES { 64,913, 336 U. S. 18, 26-27 
(1949). 

11 Labor Management Relations Act of 1947, 
61 Stat. 136, 29 U. S. C., Sec. 141, and following 
(Supp. 1950). 

2S. Rept. No. 105, 80th Cong., ist Sess., 
Part I, p. 26; Part II, p. 38. 

1322 L. R. R. 119. 
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LaCrosse decisions, were free to act in the 
broad fields not covered by federal regu- 
lation.* The 1947 amendments, however, 
comprehensively regulated practically the 
entire field of labor relations. The field pre- 
empted by Congress was expanded to cover 
subjects which traditionally had been regu- 
lated by state equity courts and by state 
legislation.” As federal pre-emption of the 
field is applicable whether state regulation 
is sought to be accomplished through ad- 
ministrative action,” court decree™ or legis- 
lative enactment,” the importance of the 
problem, arising out of the combination of 
federal pre-emption and discretionary re- 
fusal to assert federal power, is readily 
apparent. It affects not only the relatively 
few states which have labor relations boards, 
but the courts of all 48 states. 

It has been pointed out that the limitation 
in Section 10 (a) of the Taft-Hartley Act, 
prohibiting cession where state and federal 
laws are inconsistent, almost compels the 
conclusion that federal jurisdiction is exclu- 
sive unless affirmatively ceded, for the pro- 
vision would be meaningless if the National 
Board could permit state action merely by 
declining to assert jurisdiction.” The point, 
of course, is well taken. Yet consideration 
of the broader aspects of the problem com- 
pels the conclusion that state regulation 
must be permitted where federal power is 
voluntarily withdrawn. 


‘‘Tidelands"’ Defined 


The “tidelands” affected by the discre- 
tionary withdrawal of federal power may 
be described as all those labor disputes situ- 
ate, lying and being between the furthest 
reach of the federal power over commerce ”™ 
(the constitutional] limitation) and the self- 
imposed restrictions enunciated by the Na- 
tional Board (the discretionary limitation). 
The exact location of the constitutional 
boundary is, of course, difficult of ascertain- 
ment, yet that it is far-flung is made clear 
by numerous decisions of the Supreme Court. 

The constitutional coverage of the na- 
tional act is not limited to operations or 


enterprises engaged in commerce, but ex- 
tends to local and interstate activities which 
affect interstate commerce.” In_ several 
cases it has been said that the amount of 
commerce affected is immaterial, provided 
it is more than de minimis—‘‘a matter of a 
few dollars.”* Other cases establish the 
principle that “Appropriate for judgment is 
the fact that the immediate situation is 
representative of many others throughout 
the country, the total incidence of which, if 
left unchecked, may well become far-reach- 
ing in its harm to commerce.”™ There is 
scarcely any small, local enterprise which 
is not “representative of many others through- 
out the country, the total incidence of 
which” does not affect interstate commerce 
to some extent. 

The National Board’s own conception 
of its constitutional jurisdiction is perhaps 
best exemplified by a quotation from a re- 
cent brief submitted by its general counsel : ™ 
“Finally, the Supreme Court has ruled that 
the federal power over commerce—which is 
co-extensive with the coverage of the Na- 
tional Act—reaches the wheat grown by a 
single farmer for his own consumption (Wick- 
ard v. Filburn, 317 U. S. 111), and a retail 
druggist who removes 12 tablets from their 
out-of-state container and places them in 
his own box for local sale. U. S. v. Sullivan, 
332 U. S. 690, 697-698.” 

The discretionary, self-imposed limitation, 
on the other hand, expressly draws a line 
within the constitutional boundary. The 
area of these “tidelands” obviously cannot 
be measured exactly. Nevertheless, it is 
apparent that the National Board’s an- 
nouncement was intended to make clear that 
it would not exercise jurisdiction over vari- 
ous small businesses even though they 
might be within constitutional reach. 

That a labor dispute involving a small, 
local business enterprise does not have such 
a pronounced impact upon the flow of in- 
terstate commerce as to necessitate the 
exercise of jurisdiction by the National 
Board, is hardly a debatable question. In- 
deed, there has been considerable criticism, 
Congressional and otherwise, of the extent 
to which the National Board’s jurisdiction 





4% WERB v. Allen-Bradley Local 1111, 5 LABOR 
CASES { 51,135, 315 U. S. 740 (1942). 

15 Seé, for example, Section 8 (b). 

%WERB v. Plankington Packing Company, 
17 LABOR CASES { 65,595, 338 U. S. 953 (1950). 

1 Costaro v. Simons, 19 LABOR CASES { 66,295, 
302 N. Y. 318. 

18 United Automobile Workers v. O’Brien, 339 
U. S. 454. 

1% 61 Harvard Law Review at 844. 

»**The Act on its face . .-. evidences the 
intention of Congress to exercise whatever 
power is constitutionally given to it to regulate 
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commerce .. .."" NLRB v. Fainblatt, 1 
LABOR CASES { 17,045, 306 U. S. 601, 607 (1939). 
See also, NLRB v. Jones & Laughlin Steel Cor- 
poration, 1 LABOR CASES { 17,017, 301 U: S. 1, 
31 (1937); Polish National Alliance v. NLRB, 
8 LABOR CASES { 51,182, 322 U. S. 646, 647 (1944). 

21 See Jones & Laughlin case, cited footnote 20. 

22 See Fainblatt case, cited footnote 20. 

2% See Polish National Alliance case, pp. 643, 
648, cited footnote 20. 

*% National Board brief, p. 11, 
NYSLRB, 99 F.. Supp. 526. 


in NLRB v. 
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ESTIMATED NUMBER OF FIRMS, EMPLOYEES AND PAYROLLS 
IN NEW YORK STATE, BY SIZE OF FIRMS, 
FIRST QUARTER OF 1951 








Total Amount of 








Number of Employees Number of Total Number Estimated Annual 
per Firm Firms of Employees Payroll 

_ (Oe eae 446,130 248,000 $ 785,000,000 
RNC ee yee 57,430 307,900 974,500,000 
8-19 43,810 576,500 1,824,700,000 
NN isime naan 20,920 703,600 2,227 ,000,000 
Ss oho 7,140 486,000 1,538,300,000 
oto om Sieigitis aie 4,900 955,000 3,022,700,000 
2 3 a ae 870 1,478,000 4,678,000,000 

Total 581,200 4,755,000 $15,050,200,000 








has been expanded.* But there can be no 
question that a labor dispute, whether or 
not it affects interstate commerce, has a 
direct and substantial impact upon the local 
community in which it occurs. 

It has been estimated that 25 per cent of 
the nonagricultural labor force are employed 
in businesses which do not affect interstate 
commerce, or over which the National 
Board has declined to exercise jurisdiction.” 
In view of the reach of the commerce power, 
it would seem that a major portion of this 
figure consists of employees over whom the 
National Board claims, but declines to as- 
sert, jurisdiction. Even assuming that the 
estimate of 25 per cent is high, nevertheless 
it would appear that the total number of 
persons employed by small, predominantly 
local enterprises is vast indeed. 


New York State Survey of 


Business Firms 

In New York, for example, a recent sur- 
vey made by the New York State Depart- 
ment of Commerce, Division of Economic 
Development,” showed the following dis- 
tribution of employees according to the size 
of the establishments in which they were 
employed. 

This survey shows that 446,130 New York 
firms (77 per cent of the business estab- 


lishments in the state) employed three per- 
sons or less and 503,560 firms (87 per cent) 
employed seven or less persons; 547,370 
firms (94 per cent), employing 20 or less 
persons, accounted for 24 per cent of the 
total employees in the state and 23.8 per 
cent ($3,584,200,000) of the total pay roll. 
The analysis further discloses that small 
business is not confined to any particular 
section of the state’s economy, but is uni- 
form throughout all classifications. Busi- 
nesses with less than 50 employees comprise 
93 per cent of all mining concerns, 98.7 
per cent of the construction firms, 97.6 per 
cent of transportation firms and 88.3 per 
cent of manufacturing concerns. In the 
distribution trades, firms employing 20 or 
less persons accounted for an estimated 90.5 
per cent of wholesale firms, 97.9 per cent of 
retail establishments, 96.4 per cent of finan- 
cial firms and 96.3 per cent of all service 
businesses. 


It is in this area of “small business” that 
the problem of state regulation, to fill the 
vacuum created by the withdrawal of fed- 
eral power, becomes important.* Mani- 
festly, the labor relations problems of so 
large a segment of the state’s economy can- 
not be left wholly unregulated. There is 
not a single state which has not intervened 
in labor disputes by some form of legislation 
or through court proceedings. As a prac- 








% Twelfth Intermediate Report of the Com- 
mittee on Expenditures in the Executive De- 
partments, H. Rept. No. 2050, 8lst Cong., 2d 
Sess. See also critical report of the Joint Con- 
gressional Committee on Labor Management 
Relations, 23 L. R. R. 132. 

% The figure does not include categories, such 
as supervisory employees, expressly excluded 
from coverage by the national act. Rosenthal, 
‘‘Exclusions of Employees Under the Taft-Hart- 
ley Act,’’ 4 Industrial & Labor. Relations Re- 
view 556, 564, 569 (July, 1951); Killingsworth, 
State Labor Relations Acts: A Study of Public 
Policy, (University of Chicago, 1948), pp. 34. 
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27 Press release dated July 25, 1951; New York 
Herald-Tribune of July 25, 1951. 

% The hotel industry furnishes an example, 
not necessarily of small business, but where an 
entire industry is within the ‘‘tidelands’’ area. 
The National Board has consistently declined to 
assert jurisdiction over hotels (Jn re St. Louis 
Hotel Association, 92 NLRB, No. 215). In New 
York State, 7,800 establishments employ 110,000 
workers. In 1948, the gross revenues of New 
York hotels (excluding tourist courts, camps, 
etc.) exceeded $391,000,000. Industrial Bulletin 
of the New York State Department of Labor, 
February, 1951. 
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tical matter, therefore, it is clearly essential 
that state regulation be permitted where 
federal power has been withdrawn. Con- 
gressional action clearly is called for, and 
should be forthcoming. Yet even in the 
absence of amendatory legislation, analysis 
of the decisions of the Supreme Court in- 
dicate that legal theory, supporting the 
exercise of state power under such circum- 
stances, is not lacking. 


In the Bethlehem case, the Supreme Court, 
as above-mentioned, expressly refrained 
from passing upon the power of a state 
board to act when the National Board had 
declined jurisdiction for “budgetary or other 
reasons.” Nor has that question been de- 
cided in subsequent decisions of the Supreme 
Court. ‘The problem still is one without any 
direct or conclusive precedent. 


The vice in the theory of concurrent juris- 
diction, urged by the states and rejected by 
the Supreme Court in the Bethlehem and 
LaCrosse cases, lay in the “potentialities of 
conflict” between the decisions and policies 
of the National Board and of the various 
states. If the National Board and a state 
board take hold of the same labor relation- 
ship case, “action by one necessarily denies 
the discretion of the other. The second to 
act either must follow the first, which would 
make its action useless and vain, or depart 
from it, which would produce a mischievous 
conflict.” “The uncertainty as to which 
board is master can be as disruptive 
of peace as ‘actual competition’ be- 
tween two boards for supremacy.” 


That rationale, however, is inapplicable 
where the National Board has declined to 
assert jurisdiction. In such situations, there 
are no “potentialities of conflict.” There 
can be no dual assertion of jurisdiction lead- 
ing to vain action or mischievous conflict 
and no doubt as to which Board “is the 
master.” Thus, there is nothing in the 
decisions and rationale of the Supreme 
Court which affirmatively bars the applica- 
tion of state power to labor disputes over 
which the National Board declines to exer- 
cise jurisdiction. On the contrary, certain por- 
tions of the Bethlehem opinion affirmatively 
indicate the propriety of state action where 
federal power is administratively withheld. 

The Supreme Court, in the Bethlehem case, 
acknowledged that the field of labor rela- 
tions was not one in which the commerce 
clause itself pre-empted the field and pre- 
cluded state action. It recognized that 
labor relations traditionally were matters 


of local concern and interest, “until re- 
cently” left entirely to state control, and 
not so “ ‘intimately blended and intertwined 
with responsibilities of the National gov- 
ernment’ that its nature alone raises an 
inference of exclusion.” ” Pre-emption was 
implied only because of the “potentialities 
of conflict” inherent where the federal and 
state governments both took hold of the 
same relationship. Where the National 
Board, as in the Bethlehem case, had affirma- 
tively asserted jurisdiction, the Court could 
not “deal with this as a case where federal 
power has been delegated but lies dormant 
and unexercised.” 

Where the delegated power is not only 
dormant, but is accompanied by an express, 
affirmative declaration that it will not be 
exercised, a wholly different situation is 
presented. Thus, in the Bethlehem case, the 
Court stated: 

“In other cases, Congress has passed 
statutes which initiate regulation of certain 
activities, but where effective regulation 
must wait upon the issuance of rules by an 
administrative body. In the interval before 
those rules are established, this Court has 
usually held that the police power of the 
state may be exercised. Northwestern Bell 
Telephone Co. v. Nebraska State Commission, 
297 U. S. 471. Welch Co. v. New Hamp- 
shire, 306 U. S. 79. However, when federal 
administrative regulation has been slight 
under a statute which potentially allows 
minute and multitudinous regulation of its 
subject, cf. Atlantic Coast Line R. Co. v. 
Georgia, 234 U. S. 280, or even where exten- 
sive regulations have been made, if the meas- 
ure in question relates to what may be 
considered a separable or distinct segment of 
the matter covered by the federal statute and 
the federal agency has not acted on that seg- 
ment, the case will be treated in a manner 
similar to cases in which the effectiveness of 
federal supervision awaits federal administra- 
tive regulation, Northwestern Bell Telephone 
Co. v. Nebraska State Commission, supra; 
Welch Co. v. New Hampshire, supra. The 
states are in those cases permitted to use 
their police power in the interval. Terminal 
Railroad Ass'n. v. Brotherhood of Railroad 
Trainmen, 318 U. S. 1.” (Italics supplied.) 

The “tidelands” area created by the Na- 
tional Board’s jurisdictional formula mani- 
festly constitutes “a separable or distinct 
segment of the matter covered by the fed- 
eral statute.” It is, moreover, a segment 
in which the federal agency not only has 
failed to act, but affirmatively declares it 





* Footnote °®, p. 772. The National Board's 
refusal to entertain petitions for certification as 
representative of foremen ‘‘was a determination 


“Tidelands” in Labor Relations 


and an exercise of its [the National Board's] 
discretion to determine that such units were not 
appropriate for bargaining purposes.”’ 
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will not act. The arguments supporting 
state action under those circumstances mani- 
festly are even more cogent than in cases 
in which federal administrative action, al- 
though not taken, was contemplated. 


In Northwestern Bell Telephone Company 
v. Nebraska Railway Commission,” the stat- 
ute directed the Interstate Commerce Com- 
mission, “as soon as practicable,” to fix 
depreciation rates which when established 
were to be mandatory and exclusive. The 
mandate for speedy action and the express 
language of pre-emption contained in the 
statute there involved contrast with the 
discretionary jurisdiction of the National 
Board and the absence of express pre-emp- 
tion in the National Labor Relations Act. 
Nevertheless, the right of the state to fix 
depreciation rates in the interval preceding 
action by the Interstate Commerce Com- 
mission was upheld. The Supreme Court 
there said: “A direction that the Com- 
mission, as soon as practicable, prescribe 
depreciation rates is hardly to be read as 
authority to permit the telephone companies 
to fix the rates for themselves in defiance 
of state power. The doubtful constitution- 
ality of the statute if so construed precludes 
our acceptance of such a _ construction.” 
Where the National Board has been given 
power to decline jurisdiction, it may be said, 
with even greater reason, that it is hardly 
conceivable Congress could have intended 
that the exercise of that power should per- 
mit parties to labor disputes to fix their own 
rules of economic warfare. 


In Welch Company v. New Hampshire,” 
the Supreme Court upheld state regulation 
of the hours and qualifications of drivers 
employed by interstate motor carriers in 
the period between the enactment of the 
federal legislation and the date when fed- 
eral administrative regulation of those sub- 
jects became effective. The Supreme Court 
emphasized the controlling significance of 
the distinction between “duties imposed and 
action permitted.” 


Where the National Board declines to 
assert jurisdiction, labor disputes must be 
regulated by the states or they will not be 





regulated at all. In that respect the with- 
drawal of federal power creates a situation 
similar to that presented in IJnternational 
Union, U. A. W. A. v. WERB.™ There, the 
state had regulated conduct neither pro- 
hibited nor protected by the Taft-Hartley 
Act. The Supreme Court, upholding the 
exercise of state power, said: “This con- 
duct is governable by the state or it is 
entirely ungoverned.” 

There remains for consideration the pos- 
sibility that the National Board, at some 
future time, may alter its jurisdictional 
formula so as to include enterprises or 
labor disputes over which it presently de- 
clines to assert jurisdiction. The National 
Board has already faced that problem and 
has refused to issue complaints based upon 
unfair labor practices which occurred at a 
time when it was declining to assert juris- 
diction over the parties.™ 

In representation cases the problem is 
somewhat more complex, for certifications 
future 


operate prospectively, establishing 
rights and duties. Nevertheless, in the 
absence of direct conflict with national 


policy, there would appear to be no insur- 
mountable obstacle to National Board 
recognition of state board certifications as 
a matter of comity. Indeed, the National 
3oard in the past has recognized and acted 
upon the results of elections conducted by 
a city burgess,“ a state mediation agency ™ 
and a representative of a state employment 
service.” 

In another case the National Board dis- 
missed a charge of discrimination based 
upon the alleged invalidity of a closed-shop 
contract executed in 1936 and supplemented 
in 1945. The New York board, in 1945, 
acting under the cession agreement with the 
National Board then in effect, had held the 
contract to be valid. The National Board, 
after pointing out that the state board was 
“the only agency to which the parties could 
then look for a determination of the validity 
of their contract,” there said: 

‘Both equity and comity dictate this re- 
sult. Because we disagree with our dis- 


(Continued on page 130) 
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Employer Lockouts 


and Association-Wide Bargaining 


MAY AN EMPLOYER LOCK OUT HIS EMPLOYEES DUR- 
ING NEW CONTRACT NEGOTIATIONS? DOES A UNION 
HAVE THE RIGHT TO BARGAIN SEPARATELY IN A MULTI- 


EMPLOYER UNIT? 
IN THIS STAFF-PREPARED ARTICLE, 


ERED, 


THESE TWO ISSUES ARE CONSID- 
IN THE 


LIGHT OF THREE RECENT LABOR BOARD DECISIONS 


‘* THREE RECENT DECISIONS the 
National Labor Relations Board has 
advanced an interpretation of the National 
Labor Relations Act which, if accepted by 
the courts, may radically alter the develop- 
ment of collective bargaining between em- 
ployers and unions and lead Congress to 
amend the act. Although each of the cases 
involved conduct during bargaining between 
an association of employers and a single 
union, the Board’s rule covers practices in 
single-employer bargaining units as well 
and is, therefore, important to all employers 
and unions. The refusal of the Court of 
Appeals for the Seventh Circuit—which 
sent one of the cases back to the Board— 
to accept all of the Board’s reasoning sug- 
gests that further litigation in the courts 
may be expected. . 


In each case (discussed below) the NLRB 
faced two issues: the extent to which an 
employer may use economic weapons, such 
as the lockout, to counter the union’s eco- 
nomic power during the negotiation of a 
new contract; and the right of a union to 
initiate separate negotiations with individual 
members of an employer association, after 
bargaining with the association has reached 
an impasse. The significance of these issues 
lies in their consequences not only for the 
operation of multiemployer and “industry- 
wide” bargaining, but also for the bargain- 
ing strength of all employers vis-a-vis ag- 
gressive unions. 


NLRB Decisions 


Morand Brothers Beverage Company.—The 
first and leading case decided by the NLRB 
was the Morand Brothers Beverage Company 
case.” It arose out of an impasse which 
developed during multiemployer bargaining 
in the Chicago wholesale liquor industry. 


. Since 1943, the union representing salesmen 


employed by wholesale liquor distributors 
in the Chicago area had annually negotiated 
a contract with two associations which acted 
in behalf of the individual wholesale compa- 
nies, After a contract had been negotiated, 
it was submitted to each association mem- 
ber for his approval and then signed indi- 
vidually. In 1949, when the union and the 
associations failed to reach an agreement, 
the union submitted to each member a copy 
of its proposed contract, but resumed ne- 
gotiations with the associations after all the 
members rejected its terms. Later the union 
sent a letter to all the association members, 
except one (Old Rose Company), stating 
that they should not interpret any action 
against any other establishment “as a threat 
of a strike in your establishment.” The 
next day the union struck Old Rose; each 
association member immediately mailed to 
all its salesmen a form letter which dis- 
cussed its reasons for refusing the union’s 
demand for an increase in commission rates, 
explained that a strike against one member 
was regarded as a strike against all and 
requested the salesmen “. . . to turn over 
to us immediately any records, papers, 





12 CCH Labor Law Reports (4th Ed.) § 10,314, 
91 NLRB, No. 58 (1950). 
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credentials or monies that yo: may have 
belonging to us, and come and see us im- 
mediately so that we may settle any finan- 
cial differences that exist to date between us.” 


The next day some salesmen, interpreting 
the letter as a discharge, did not report for 
work, while others upon reporting were in- 
formed that they were no longer employed. 
The union filed charges with the NLRB, 
alleging that the association members had 
violated Sections 8 (a) (1) and 8 (2) (3) 
of the NLRA. Subsequently, further negoti- 
ations with the associations resulted in a 
contract, and within the month all the sales- 
men were reinstated in their jobs. 


The trial examiner found that the associ- 
ation members had “discharged and locked 
out” their employees in violation of the 
act. Oral arguments were heard by the full 
Board which, one member dissenting, con- 
curred in the trial examiner’s findings. The 
letter sent to the salesmen, immediately 
following the strike against Old Rose, was 
held to constitute a discharge. Old Rose 
obviously intended it as punishment of its 
salesmen for the strike; the other associ- 
ation members intended it as punishment 
of their salesmen for threatening to strike 
against them or as reprisal for the strike 
of their fellow union members against Old 
Rose. In both cases the Board ruled the 
distributors had attempted to combat the 
concerted activities of their employees by 
“interference, restraint, and coercion,” an 
unfair labor practice under Section 8 (a) 
(1), and, by discrimination in hire or tefure 
of employment to discourage union member- 
ship, an unfair labor practice under Section 
8 (a) (3). The Board ordered the associ- 
ation members to cease and desist from 
such unlawful acts and (except Old Rose) 
to make payment in whole to each sales- 
man for any earnings lost during the period 
of the lockout. 


The association members offered two de- 
fenses for their conduct. The Board con- 
sidered these in turn. In the first place, 
they insisted that the “lay-off’ was not 
intended as a measure of reprisal against 
the concerted activities of their employees, 
but rather was a “purely defensive move” 
to prevent the union from obtaining its de- 
mands by knocking employers off, one at a 
time, through separate strikes. The Board, 
stating that “the Act does not permit a 
discharge to reduce by anticipatory action 
the effectiveness of an expected strike by a 
labor organization,” rejected this argument. 
“Concerted activity does not cease to be 


122 





protected merely because it is, or may be, 
effective, or because it subjects the employer 
to economic hardship.” Moreover, permitting 
the other association members to discharge 
their employees because of the strike against 
Old Rose and thereby to spread the initial con- 
flict to other companies would be contrary 
to the policy of the act, which seeks to 
minimize obstructions to commerce result- 
ing from industrial disputes. 


Secondly, the distributors argued that the 
strike against Old Rose was not, in fact, 
a protected concerted activity. The union 
had, they urged, violated Sections 8 (b) (1) 
(B) and 8 (b) (3) of the act and could not 
claim the act’s protection against retaliation 
by the association members. By initiating 
separate bargaining with Old Rose and by 
striking against that company, the union 
had attempted to restrain and coerce Old 
Rose in its choice of bargaining representa- 
tives (that is, to force the company to bar- 
gain individually, rather than through the 
associations), contrary to Section 8 (b) (1) 
(B). The Board found this contention to 
be without merit, since there was no evi- 
dence that Old Rose had authorized the 
associations to represent it in individual 
bargaining with the union (as distinguished 
from association-wide bargaining), or that, 
if it had, the union had refused to meet with 
the associations as representative of Old 
Rose in individual bargaining. The Board’s 
reading of the legislative history of the 
section indicated that Congress had not 
intended to prevent unions from seeking 
separate, rather than joint, bargaining. 

Finally, the distributors asserted that the 
union had refused “to bargain collectively 
with an employer” in a unit “appropriate 
for such purposes.” The Board admitted 
that the union was required to bargain in 
the first instance with the negotiators for the 
associations until an impasse was reached. 
However, after such negotiations became 
stailemated, the union, in bargaining directly 
with Old Rose, continued to bargain with 
an employer, since, despite the existence of 
the associations, Old Rose “continued to 
maintain the conventional employer-employee 
relationship with its own employees.” More- 
over, the act does not require that there be 
only one “appropriate unit” for bargaining 
purposes or that this unit be the most ap- 
propriate or ultimate unit. The single em- 
ployer remains an appropriate unit; once an 
impasse is reached in negotiations in the 
multiemployer unit, the basic purpose of 
the act to reduce industrial strife requires 
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that the union be free to attempt individual 
bargaining with each employer rather than 
be forced to engage in economic action 
against all of them. 


Board Member Reynolds’ Dissent 


Board Member Reynolds, finding himself 
at odds with the majority at every point, 
entered a sharp dissent. Emphasizing that 
the trial examiner had found that the union 
intended to strike each of the association 
members in turn if they continued to refuse 
the union’s demands, Reynolds held that the 
employers’ conduct was a lawful response 
to such “divide and conquer” tactics by the 
union. Earlier cases involving employer lock- 
outs had turned on proof of the employer’s dis- 
criminatory or antiunion motives. In the in- 
stant case, the lack of antiunion bias in the 
past, the history of successful bargaining 
relations, the absence of an attempt to hire 
replacements and the reinstatement of all 
the salesmen after a settlement had been 
negotiated, precluded any finding of unlaw- 
ful motivation, Reynolds asserted. More- 
over, he argued, the union’s attempt to 
initiate separate bargaining with individual 
association members violated Sections 8 (b) 
(1) (B) and 8 (b) (3) of the act and there- 
fore left the striking union outside the pro- 
tection of the act. The union, in fact, had 
sought to coerce the association members 
into revoking their designation of the as- 
sociations as their bargaining representa- 
tives, contrary to the prohibition of Section 
8 (b) (1) (B). The short answer to the 
3oard’s reasoning he said, is that “separate 
negotiations are incompatible with employer- 
wide bargaining.” The determination of the 
appropriate unit is a matter of fact and 
law; if the union is free to shift from one 
“appropriate unit” to another, even after an 
impasse has been reached in the first unit, 
stabilized industrial relations will be sacri- 
ficed for temporary economic expedients. 
Similarly, once the association members had 
designated the association as their bargain- 
ing representative, they ceased to be “em- 
ployers” within the meaning of Section 9 
(a). Viewed as a whole, Reynolds declared, 
the majority’s decision imposes a different 
duty to bargain on employers than on 
unions, despite the explicit desire of Con- 
gress that they be treated alike. Reynolds 
refused to go along with such a result. 


Davis Furniture Company.—Within a year 
the Board was called upon to decide a ques- 
tion which it had ducked in the Morand case. 
The Davis Furniture Company case’ resulted 
from an impasse during association-wide 
bargaining in the San Francisco furniture 
industry. The association was composed ot 
most of the retail furniture companies in 
the San Francisco area, but it represented 
them in negotiations with the union by indi- 
vidual annual authorization. It signed the 
contract on belialf of the authorizing members, 
usually a minority of association member- 
ship. When bargaining became stalemated 
in 1949 over the union’s demand for a wage 
increase, the union notified the association 
that it would probably strike one of its 
members (United Furniture Company). 
The union apparently chose United because 
it currently was paying the lowest wages 
and was believed to be the main obstacle 
to a settlement between the union and the 
association. The next day pickets appeared 
at United’s stores and warehouse and its 
employees did not report for work. Eleven 
of the 19 members who had authorized the 
association to bargain for them immediately 
notified their employees that their stores 
would be closed until further notice; the 
letters stated that the strike against United 
was the cause for the shutdown. Subse- 
quently, the union informed each of these 
employers that his employees were “willing 
and able to continue their employment” and 


desired “immediate reinstatement.” The 
association replied that it considered the 
“strike against one a strike against all.” 


After a month the dispute was settled, an 
association-wide contract signed, and all the 
association members resumed operations. 
Holding that the Morand case was con- 
trolling, the trial examiner found that 11 
association members had violated Sections 
8 (a) (1) and 8 (a) (3) of the act. A four- 
man panel of the NLRB (which did not 
include Member Reynolds, who noted in a 
later case that he would have dissented on 
the grounds of his dissent in the Morana 
case) affirmed the trial examiner’s decision. 
The Board pointed out that the Davis case 
differed from the Morand case in two re- 
spects. In the first place, there had been 
no attempt by the union to initiate separate 
bargaining with United or any other mem- 
ber of the association. Secondly, the stores 
had not discharged their employees but had 
instead laid them off for an indefinite period. 
In the Morand case the Board had declined 





2 Albert Leonard, d.b.a. Davis Furniture Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 10,790, 94 NLRB, No. 52 (1951). 
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to decide whether or not a lockout without 
a discharge under these circumstances is an 
unfair labor practice. In the Davis case, the 
Board held that it was: “The layoffs thus 
served notice on all members of the same 
bargaining unit, the laid-off employees as 
well as the strikers and nonstrikers, that 
resort to lawful protected concerted activity 
by the employees of any employer-member 
of the bargaining unit would subject other 
employee-members of the bargaining unit 
to the reprisal of temporary loss of employ- 
ment.” The Board again ordered the em- 
ployers to cease and desist from their unfair 
labor practices and (except United, who 
was not a party to the complaint) to make 
whole all losses in wages suffered by their 
employees during the unlawful lockout. 


Betts Cadillac Olds, Inc—Subsequent to 
the Court of Appeal’s remand of the Morand 
case to the NLRB (see below), the Board 
decided a third case, Betts Cadillac Olds, 
Inc.,° involving a shutdown by members of 
an employer association after the union had 
struck against part of the bargaining unit. 
The Des Moines Automobile Dealers As- 
sociation bargained on behalf of its mem- 
bers with a union representing mechanics 
employed by the automobile dealers. Both 
the association and the individual members, 
who sold new automobiles and operated 
repair and service departments, signed the 
contracts. Negotiations had been conducted 
on an association-wide basis since 1937. 
Twice during that period the union had 
struck all the shops after a stalemate had 
been reached in bargaining with the associ- 
ation; in 1949 it struck only two of the 
members whom it considered to be the 
“hardest” bargainers. When the union in- 
formed the association that it would prob- 
ably exercise the strike authority granted 
it by the international union, it declined to 
state when or how many of the association 
members would be struck. During the day 
that the strike against the two members 
began, the other 19 association members 
closed their shops. At this time they told 
their employees that, since they did not 
know the union’s future plans, they could 
not risk taking in additional repair work, 
and that they had to go along with the 
others because a strike against one was a 
strike against all. No one was discharged. 
Five months later, after a temporary truce 
had been followed by a strike against all 
the association members, a settlement was 
reached and all the shops reopened. 


com- 


dismissed the 
plaint. He found no evidence in the record 
that the employers had shut down for anti- 


The trial examiner 


union reasons. In earlier cases the Board 
had held that an employer may suspend 
operations in the face of concerted activities 
by his employees whenever economic con- 
ditions necessitate such action. The right 
of an employer to take “reasonable meas- 
ures” to avoid economic loss or business 
disruption “may, under some circumstances, 
embrace the curtailment of operations be- 
fore the precise moment the strike has oc- 
curred the nature of the measures 
taken, the objective, the timing, the reality 
of the strike threat, the nature and extent of 
the anticipated disruption, and the degree 
of the resultant restrictions upon the effec- 
tiveness of the concerted activity, are all 
matters to weigh” in determining the le- 
gality of the employer’s action. In the in- 
stant case, the automobile dealers, who had 
previously cleared their shops of all large 
repair jobs, were justified in refusing to 
begin smaller jobs, since a sudden strike 
might leave a number of cars in a dis- 
assembled condition and thereby create diffi- 
culties with customers. In light of the 
union’s initial refusal to reveal its strike 
plans, the dealers were not required to re- 
quest a guarantee that all repair work would 
be completed before the men left the shops. 


The Board concurred in the trial exami- 
ner’s decision and noted that the General 
Counsel had erred in relying on the Davis 
Furniture case, where the lockout had been 
a reprisal for a strike sponsored by the 
bargaining representaive. Board Member 
Reynolds indicated that he would have also 
dismissed the complaint in the Davis Furni- 
ture case. 


Court Decision in Morand Case 


Morand Brothers Beverage Company v. 
NLRB.—Prior to the NLRB’s decision in 
the Betts Cadillac Olds case, the Court of 
Appeals for the Seventh Circuit reviewed 
the Board’s decision in the Morand case.‘ 
Upon a petition to set aside the Board’s 
order, the Circuit Court remanded the case 
to the NLRB and indicated that the Board’s 
position in these cases is going to receive 
careful scrutiny by the courts. 


Considering first the employers’ conten- 
tion that the union had itself violated the 
NLRA, the court found that the union’s 
submission of contracts to the individual 





32 CCH Labor Law Reports (4th Ed.) { 11,109, 
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association members did not constitute a 
refusal to bargain with the associations. 
The court pointed out that past contracts 
had been signed individually, although 
negotiated by the associations; that each 
member was free to withdraw from the 
associations at any time; that identical pro- 
posals were sent to the individual members 
only after they had been submitted to and re- 
jected by the associations; and that the 
union had continued to negotiate with the 
associations after the proposals were sent 
to the individual members. Similarly, the 
Board’s finding that the strike was intended 
to secure a contract with Old Rose and 
not to coerce the company in its choice of 
a bargaining representative was supported 
by the record as a whole. A telephone con- 
versation between the union representative 
and the president of Old Rose, in which 
the union suggested separate bargaining, 
was not “coercion” within the meaning of 
Section 8 (b) (1) (B). However, the tourt 
limited its findings to the facts of the in- 
stant case, stating that it did not “endorse 
the Board’s reasoning to the effect that, 
once negotiations have been stalemated, a 
union may utterly disregard the employer 
unit with which it has theretofore bargained 
and proceed to fashion a new unit.” 


On the issue of the association members’ 
right to lock out their employees after the 
union had struck Old Rose, the court com- 
pletely rejected the Board’s reasoning. In 
the circumstances, the employers had every 
right to consider the strike against one as 
a strike against all, the court said. “It 
follows that they had a right to counter the 
strike’s effectiveness by laying off, suspend- 
ing or locking out their salesmen... . the 
lockout should be recognized for what it 
actually is, i. e., the employer’s means of 
exerting economic pressure on the union, a 
corollary of the union’s right to strike. 
Consequently, once petitioners had exhausted 
the possibilities of good faith collective 
bargaining with the union through their 
associations, any or all of them were free 
to exercise their right to lock out their sales- 
men without waiting for a strike, just as 
the union was free to call a strike against 
any or all of them.” However, the court 
added, although a lockout is permissible 
under such circumstances, a permanent dis- 
charge of employees violates the act. The 





court noted that its ruling on this issue 
conflicted with the Board’s decision in the 
Davis Furniture case. 

The court remanded the case to the 
3oard to resolve a discrepancy between its 
findings and those of the trial examiner. 
The trial examiner had found that the em- 
ployees of Old Rose were discharged, while 
those of the other distributors were locked 
out. The Board, stating that it agreed with 
the trial examiner, had nevertheless found 
that all the distributors had discharged their 
employees. In the court’s view, the dis- 
tinction between a “lockout” and a “dis- 
charge” was determinative of the employers’ 
guilt. In the absence of any indication of 
the Board’s reasons for differing from the 
trial examiner on this point, the court sent 
the case back to the Board for a “clear and 
explicit finding” of whether the distributors 
(other than Old Rose) had intended a 
temporary or permanent severance of em- 
ployment.’ The court apparently did not 
consider as conclusive the Board’s finding 
that some employees, upon reporting for 
work, had been told they were fired. More- 
over, it might be asked how the letter, 
which the court held “pivotal,” could consti- 
tute a discharge of Old Rose’s employees 
and not those of the other companies 


It is suggested above that two of the 
significant issues in these three cases are: 
(1) the right of an employer to lock out 
his employees in anticipation of a strike 
against him and (2) the right of a union 
to initiate separate negotiations with indi- 
vidual members of an employer association 
after bargaining with the association has 
reached an impasse. A brief discussion of 
each of these issues highlights some of the 
factors in the Board’s decisions and their 
effect on collective bargaining. 


Lockout as Economic Weapon 


Lockouts of their employees by employers 
are not a new phenomenon in industrial 
relations. From the earliest years of the 
NLRA, the Board has reviewed complaints 
charging that employers had locked out 
their employees, in violation of Sections 8 
(a) (1) and 8 (a) (3) of the act. An ex- 
amination of these earlier decisions reveals 
the Board’s rule on lockouts and discloses 





5’ The Board may have found that the letter 
constituted a discharge because it requested the 
salesmen, not only to turn in any company 
money or records in their possession, but also 
to surrender their credentials. While it is the 
usual practice for salesmen before leaving a 
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job temporarily (that is, on a vacation) to settle 
their accounts with their employers, surren- 
dering their credentials normally indicates a 
more permanent separation. On the other hand, 
the distributors made no effort to replace the 
salesmen during the lockout. 
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the logic whereby the Board reached its 
conclusions in the Morand case. 


An employer is free to hire, lay off, or 
discharge employees for any reason, pro- 
vided he does not “under cover of this right, 
intimidate or coerce (them) with respect 
to their self-organization” or their partici- 
pation in concerted activities.* A lockout, 
as such, is not necessarily unlawful; it be- 
comes unlawful only upon a finding that it 
was motivated by a purpose forbidden by 
the act." The burden of proving the em- 
ployer’s unlawful motivation rests on the 
General Counsel.’ Locking out employees 
because of their membership in a union or 
their attendance at union meetings, because 
of their refusal to join a union preferred 
by the employer, or in reprisal for their 
participation in protected strikes are clear 
examples of employer interference with 
employee rights, in violation of Section 8 
(a) (1). Since such conduct tends to dis- 
courage membership in labor organizations, 
it also violates Section 8 (a) (3). 


Besides leaving employers free to hire 
and discharge employees for any reason not 
unlawful under Section 8, the act permits 
him to conduct his business in any manner 
which he believes best promotes his eco- 
nomic interests. Consequently, even when 
their hostility toward unions has been ap- 
parent or when they have committed other 
unfair labor practices, employers have at- 
tempted to justify lockouts as necessary 
for business reasons. The most frequently 
alleged justifications have been a shortage 
of necessary raw materials,® a necessary 
change in production techniques or instal- 
lation of new machinery,” a decline in 
orders ™ or fall in market prices,” a fear of 
a sit-down strike,” or an increase in pro- 
duction costs due to “disturbed conditions” 





The lawfulness of the employer's mo- 
tives for a lockout generally deter- 
mines the legality of that lockout. 





in the plant.* In determining the merit of 
these contentions, the Board has examined 
production, sales, and inventory records, 
general market conditions and even weather 
reports for a lumbering area.” In the ma- 
jority of the cases, the Board has rejected 
the employer’s claim; other evidence reveal- 
ing unlawful motivation has almost always 
been fatal.”* 

The Board, however, has not completely 
ignored an employer’s right to shut down 
his business to protect his lawful interests. 
Where evidence of an unlawful motive was 
absent, it permitted an employer to lock 
out his employees in the face of intermittent 
work stoppages by the union™—as the re- 
sult of a heated argument with the union *— 
to avoid continued business losses” and to 
move to another location where lower costs 
would eliminate losses.” It allowed a lock- 
out which was “synchronized with,” rather 
than precipitated by, economic conflict, in 
order to avoid “the peculiar economic loss 
which would have been a fortuitous inci- 
dent of a strike.”** Even when it was con- 
vinced the employer had shut down his mill 
to “enhance” the effect of his antiunion 
utterances, the Board found no violation of 
the act, since a strike at the employer’s 
lumber camp prevented operation of his 
mill.” In one case the Board held that the 
employer was justified in keeping his plant 
closed as long as he felt that it could not 
be operated profitably under the existing 
contract.” 

The lawfulness of the employer’s motives 
generally determines the legality of the 





6 NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 LABOR CASES { 17,017, 301 U. S. 1 (1937). 

7™NLRB v. Somerset Shoe Company, 2 LABOR 
CASES § 18,653, 111 F. (2d) 681 (CCA-1, 1940). 

8 Abe Adolph Bochner, d.b.a. B & Z Hosiery 
Products Company, 2 CCH Labor Law Reports 
(4th Ed.) { 9160, 85 NLRB 633 (1949). 

® American Radiator Company, 7 NLRB 1127 
(1938); Harl I. Sifers, d.b.a. Sifers Candy Com- 
pany, 75 NLRB 296 (1947); Alside, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 9673, 88 NLRB 
460 (1950). 

10 Pepsi-Cola Bottling Company of Mont- 
gomery, 72 NLRB 601 (1947); H#. C. Brown 
Company, 2 CCH Labor Law Reports (4th Ed.) 
1 8579, S81 NLRB 140 (1949); Bochner, cited 
footnote 8. 

11 Smith Cabinet Manufacturing Company, 1 
NLRB 950 (1936). 

12 Cited at footnote 8. 

13 Hopwood Retinning Company, 4 NLRB 922 
(1938); National Motor Bearing Company, 5 
NLRB 409 (1938), enforced as mod. 1 LABOR 
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LABOR CASES { 18,653 (CCA-1, 1940). 

1 Long Lake Lumber Company, 34 NLRB 700 
(1941). 

16 See preceding footnote. 

17 International Shoe Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,692, 93 NLRB, No. 
159 (1951). 

18 Lengel-Fencil Company, 8 NLRB 988 (1938). 

12 Worthington Creamery and Produce Com- 
pany, 52 NLRB 121 (1943); Walter Holm € 
Company, 2 CCH Labor Law Reports (4th Ed.) 
1 9,542, 87 NLRB 1169 (1949). 

2% Brown-McLaren Manufacturing Company, 
34 NLRB 984 (1941). 

21 Duluth Bottling Association, 48 NLRB 1335 
(1943). 

22 Hobbs, Wall and Company, 30 NLRB 1027 
(1941). 

3 Clayton and Lambert Manufacturing Com- 
pany, 34 NLRB 502 (1941). 
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lockout; an unlawful motive converts the 
lockout into an unfair labor practice. The 
Board has inferred an intent to interfere 
with employee rights from a variety of fac- 
tors: employers’ unlawful inquiries about 
union membership and activities, unlawful 
threats to close the plant or to refuse to 
bargain with the union, a discriminatory 
layoff of union members, and subsequent 
efforts to get employees to abandon the 
union. Particularly important have been the 
timing of the lockout “—immediately after 
a union organizational meeting, after the 
receipt of a request for recognition or be- 
fore a Board election—and the employer’s 
failure to follow his practices in earlier lay- 
offs.* 


Although most of the cases in which the 
Board has found an unlawful lockout have 
involved interference with employees’ efforts 
toward self-organization, the Board has 
stated that this does not mark the limits 
of the act’s protection. The language of 
two cases lays the groundwork for the 
Board’s decision in the Morand case. In the 
Duluth Bottling Association case™ (cited in 
the Morand case), the Board dismissed a 
complaint that members of an employer as- 
sociation had violated Sections 8 (a) (1) and 
8 (a) (3) by locking out their employees 
after the union had struck one member. 
The need to prevent the spoilage of raw 
materials, coupled with the union’s threat 
to strike all of them, justified closing the 
plants, much as did the circumstances in the 
Betts Cadillac Olds case. “We therefore 
find that the closing of the plants was 
not intended to interfere with or discourage 
union activity or to minimize the effectiveness 
of the union’s economic weapons, but was in- 
tended solely to protect the respondent’s 
property.” (Italics supplied.) In a more 
recent case, International Shoe Company,” 
the Board held an employer may lock out 
his employees when their intermittent. work 
stoppages in one department prevent eco- 
nomical operation of the rest of the plant. 
Moreover, the lockout may be continued 
until the union signs a contract containing 
asurances that such “harassment” will not 
be repeated in the future. One Board mem- 
ber concurred in dismissing the complaint 
but refused to accept the statement in the 
principal opinion that an employer may dis- 
continue his operations for any reason, pro- 
vided his motive is not to interfere with his 








employees’ union activities. This principle 
is “so broad as to encompass employer free- 
dom in an ordinary contest with a union 
over bargaining demands to shut down his 
plant as an economic weapon to force the 
union to agree on his terms as the price of 
reopening. I do not here reach or pass upon 
that question.” Two dissenting members 
urged that it is “one thing for an employer 
to seek to gain his point at the conference 
table through persuasion and good faith 
bargaining. It is quite another matter for 
an employer to deny work to his employees 
until their union accepts his terms.” They 
contended that the employer’s refusal to re- 
open the plant until the union signed the 
contract was an unlawful lockout. 

The employer’s desire in these earlier 
cases to prevent the initial organization of 
his employees and to avoid collective bar- 
gaining with their representatives contrasts 
sharply with the purposes behind the lock- 


outs in the Morand and Davis Furniture 
cases. The majority of the Board, neverthe- 
less, refused to distinguish them on this 


basis; it rejected the employers’ contention 
that a lockout merely to reduce the “effec- 
tiveness of an expected strike by a labor 
organization” not violate the act. 
Member Reynolds, emphasizing the absence 
of the kind of motives found in the earlier 
cases, protested that the majority’s decision 
was inconsistent with the legislative intent 
to insure both the union and the employer 
“full opportunity to use their bargaining 
power in effecting an agreement.” The 
Court of Appeals overruled the Board. 


does 


Sections 7 and 8 (a) (1) of the act pro- 
vide the statutory basis for condemning lock- 
outs. Section 8 (a) declares “It shall be an 
unfair labor practice for an employer—(1) to 
interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in 
Section 7,” which include the right “to en- 
gage in other concerted activities for the 
purpose of collective bargaining or other 
mutual aid or protection.” Nowhere does 
the act spell out what constitutes “inter- 
ference” by an employer or “concerted ac- 
tivities” by employees; interpretation of 


these terms is left to the Board and the 
courts. In the Morand case, once it is ac- 
cepted that the union’s conduct did not 


otherwise violate the act, there is no question 
but that the strike against the individual 





~% Cited at footnote 15. See also Holm, foot- 


note 19. 
23See American Radiator and Sifers cases, 


footnote 9. 
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*% Cited at footnote 21. 
27 Cited at footnote 17. 








association members was a protected con- 
certed activity. But did the lockouts neces- 
sarily constitute “interference?” 


In answering this question a logical trap 
must be avoided. One could argue that 
anything an employer does to defeat a strike 
or to obtain better terms from the union is 
interference with his employees’ right to en- 
gage in concerted activities for the purpose 
of collective bargaining. Certainly, hiring 
permanent replacements during an economic 
strike is a very real deterrent to the strikers’ 
ability to hold out until their terms are ac- 
cepted. Nevertheless, the courts have up- 
held, and the Board has recognized, the right 
of an employer “to protect and continue his 
business by supplying places left vacant by 
strikers.”* This suggests that a balance 
should be struck between an employer’s 
legitimate interest in protecting his business 
and the necessary effect of his conduct on 
his employees’ opportunity to participate in 
collective bargaining through self-organiza- 
tion. That the Board did not do this in the 
Morand case is seen in its rejection of the 
“economic action” argument, labeling it a 
contention that “the use of economic strength 
necessarily implies legal immunity.” An em- 
ployer’s ligitimate economic interests need 
not be limited to the prevention of material 
spoilage or the avoidance of unprofitable 
operations. Although frequently advanced 
by employers as a justification for opposing 
the initial organization of their employees, 
economic reasons cannot, of course, excuse 
such conduct which is clearly forbidden by 
the act. However, where a mature union 
exists, an employer who shows no intent 
to destroy the union but instead continues 
to bargain with it need not be forced to 
remain as a “sitting duck” until the union 
turns to knock him off. Reading such a re- 
quirement into the act imposes on it an arbi- 
trariness which the courts have refused 
elsewhere. 


Separate Bargaining 

Frequently, unions engaged in bargaining 
with a group of employers in a multiem- 
ployer unit desire to initiate separate bar- 
gaining with one or more of the employers. 
The union may have various motives. It 
may expect through a “divide and conquer” 
strategy to weaken the resistance of the 
employers and thereby to obtain better terms ; 


or it may sincerely believe that a few “die- 
hards” or marginal firms within the associa- 
tion are preventing a settlement acceptabie 
to the other members. In the Morand case 
the NLRB decided the legality of such con- 
duct by a union, after an impasse had been 
reached in multiemployer bargaining. The 
issue was raised by the employer’s conten- 
tion that the union, by seeking separate 
bargaining with Old Rose, had violated 
Sections 8 (b) (1) (B) and 8 (b) (3) of the 
act and had therefore forfeited its rights to 
the act’s protection. 


The Board rejected this contention (see 
above); the Court of Appeals, limiting its 
findings to the facts of the case, approved 
this much of the Board’s decision. Despite 
the Board’s somewhat disingenuous treat- 
ment of the facts, which the dissent labelled 
a “rationalization which disregards reality,” 
and its contrived interpretation of the lan- 
guage of Section 9 (a), the Board’s basic 
policy judgment seems sound. Fundamen- 
tally, the Board felt that the “benefits to be 
derived from further collective bargaining 
on a single-employer basis” outweigh “the 
instability resulting from the collapse of 
negotiations on a multi-employer basis.” 
Section 8 (b) (3) required the union to 
bargain in the first instance in the multi- 
employer unit; once an impasse had been 
reached, it was free to seek separate bar- 
gaining with Old Rose. Similarly, a con- 
struction of Section 8 (b) (1) (B) which 
prohibited a union from seeking to enter 
into separate negotiations after joint nego- 
tiations had collapsed would be “inconsis- 
tent with the basic policy of the Act to 
encourage the practice and procedure of col- 
lective bargaining, as it would prevent the 
parties to a labor dispute from exhausting 
the possibilities of settling their dispute by 
collective action rather than economic attrition.” 
(Italics supplied.) Although all the possi- 
bilities of multiemployer bargaining may 
not be exhausted when separate negotiations 
are expected, the Board’s refusal to shut 
the door on individual attempts to reach a 
peaceful settlement is well advised. Accu- 
rate predictions of the results of such a 
policy are impossible, but the benefit of 
doubt appears to lie with the Board. 


Other statements about multiemployer 
bargaining, in the majority opinion, are less 
satisfactory, especially in light of the deci- 
sion in the Davis Furniture case. The Board 





2 NLRB v. MacKay Radio and Telegraph 
Company, 1 LABOR CASES { 17,034, 304 U. S. 
333 (1938). 
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concluded that Congress intended in the 
1947 amendments “to leave undisturbed the 
status quo which made [multiemployer bar- 
gaining] permissible.” Its next statement 
that “nothing which we have decided today 
runs counter to that intent” cannot be ac- 
cepted at face value if the Board means that 
the conditions of multiemployer bargaining 
have not been altered by its decision. Its 
refusal to allow other members of the asso- 
ciations to maintain a united front by lock- 
ing out their employees, after the union had 
struck one member, reduces immeasurably, 
from the employers’ point of view, the effec- 
tiveness of such bargaining. The Board 
also suggested that even if the association- 
wide unit had been the only appropriate unit 
for bargaining purposes, the union could 
seek to bargain for a portion of the unit as 
long as it intended to bargain for the rest 
of the unit at another appropriate time. The 
assertion in the dissent that “separate nego- 
tiations are incompatible with employer-wide 
bargaining” is more realistic. The quality 
of the Board’s decision would have been im- 
proved by a frank recognition of its im- 
plications. 

In each of the three cases discussed above, 
the Board had not previously certified under 
Section 9 (c) the multiemployer unit as 
the appropriate unit for bargaining purposes. 
This fact suggests the question of whether 
the Board would reach a different result 
where a valid certification exists. When 
certifying multiemployer units, the Board 
considers the history of collective bargain- 
ing, the desires and interests of the em- 
ployees, and whether the bargaining in the 
proposed unit will actually cover all the 
employees involved.” Formal organization 
among the employees is not necessary; a 
history of joint bargaining by them with 
the union is sufficient.” *However, members 
of an association who have in fact bargained 
independently are excluded from the multi- 
employer group.” Under no circumstances 
is an employer included in an association- 
wide unit over his objection.” Section 9 (b) 
describes an “appropriate unit” as an em- 
ployer unit, craft unit, plant unit, or sub- 
divisions thereof”; association-wide units are 


permissible only by reading the definition of 
“employer” in Section 2 (2) as including 
“any person acting as an agent of an em- 
ployer, directly or indirectly” into Section 
9 (b). The employer’s authorization of an 
association to act as his agent is necessary 
to permit his inclusion in the association- 
wide unit. An employer may also later 
pull out from such a unit at an “appropriate” 
time.” The “contract-bar” rule appears 
to be the only limit on his opportunity to 
withdraw; an employer may not seek to 
avoid his obligations under a contract by 
seceding from the association. The expira- 
tion of a contract, or the lapse of two years 
under a contract of indefinite length, con- 
stitutes “an appropriate time” for with- 
drawal.” 

The Board’s concern over the actual oper- 
ation of the proposed multiemployer unit 
suggests that its prior certification may be 
held to limit the union’s right to seek sepa- 
rate bargaining after an impasse has been 
reached in the larger unit. Such conduct 
by a union may appear to be so derogatory 
of the Board’s processes that it will refuse 
to condone it. On the other hand, the fact 
of the Board certification is not directly re- 
lated to the basic policy judgment which led 
the Board in the Morand case to permit the 
union to initiate separate bargaining. Aban- 
donment of the certified unit does not sub- 
stantially affect either the benefits to be derived 
from an opportunity to engage in individual 
bargaining or the instability resulting from 
the breakup of association-wide negotia- 
tions. Moreover, bargaining units do not 
coincide (over large parts of the economy) 
with the units certified by the Board for elec- 
tion purposes; to compel such conformity in 
the case of multiemployer units would be 
in an innovation by the Board. 


Conclusion 


The breadth of the Board’s rule that an 
employer may not, by a lockout, reduce the 
effectiveness of a strike by his employees 
makes the Morand case important to all em- 
ployers and unions. The Board may apply 





2» See 1 CCH Labor Law Reports (4th Ed.) 
§ 2610. Waterfront Employers’ Association of 
the Pacific Coast, 71 NLRB 80 (1946); Alston 
Coal Company, 13 NLRB 683 (1939). 

%® Gulf Refining Company, 21 NLRB 1033 
(1940); Rayoneer, Inc., 52 NLRB 1269 (1943); 
Richard Young Company, 64 NLRB 733 (1945). 

31Chapman Dehydrator Company, Inc., 51 
NLRB 684 (1943); Alaska Salmon Industry, Inc., 
61 NLRB 1508 (1945). 
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% Pulitzer Publishing Company, 57 NLRB 1696 
(1944); Casteel Distributing Company, 76 NLRB 
153 (1948). 

%3 Johnson Optical Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9461, 87 NLRB 539; 
W. 8. Ponton of New Jersey, 93 NLRB, No. 182 
(1951). 

* W. S. Ponton of New Jersey, 95 NLRB, No. 
77 (1951). 
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it to single-employer bargaining units.*™ In 
many industries, uninterrupted operations 
are essential during certain periods of the 
year because of a seasonal supply of raw 
materials or demand for the product. Un- 
ions frequently seek indefinite extensions of 
contracts which expire in slack periods so 
that better terms may be gained later by a 
threat to strike during the employer’s busy 
season. May an employer lock out his em- 
ployees to back up his demand for a new 
contract before the beginning of the busy 
season? A similar problem faces employers 
who wish to settle with the union before 
undertaking plant expansion programs or 
before making future delivery commitments 
which require continuous production to in- 
sure the firm’s financial position, The 


Board’s rule appears to forbid lockouts in 
both these situations. Consequently, until 
it is qualified in some manner, it will concern 
all employers engaged in collective bargaining. 


The unsettled state of the law concerning 
lockouts and separate bargaining in multi- 
employer units, compels employers and un- 
ions to act at their own risk. A decision 
by the Supreme Court may be necessary 
before the differences between the NLRB 
and the Court of Appeals for the Seventh 
Circuit are resolved. If the Supreme Court 
narrowly limits its decision to the facts of 
the Morand case, many important questions 
will remain unanswered until additional 
cases have been decided by the NLRB and 
reviewed by the courts. [The End] 





JURISDICTIONAL ‘‘TIDELANDS"’ IN LABOR RELATIONS— 
Continued from page 120 





senting colleague that Section 10 (a) of the 
amended Act compels the opposite conclu- 
sion, we hold that this Board should not 
make its processes available to upset a de- 
termination by a sister Board at a time 
when the latter had full authority to act.” 


The same principles of equity and comity 
would seem to apply with equal force to 
any determination, not in direct conflict 
with federal policy, made by a state agency 
at a time when the National Board was de- 
clining to assert jurisdiction over the par- 
ticular matter. Whether the National 
Board affirmatively cedes jurisdiction, or 
merely declines to act, the state forum is 
the only one available to the parties. And 
if, as urged herein, the state may lawfully 
act where the National Board declines to do 
so, the National Board “should not make 
its process available to upset a determina- 
tion by a sister Board at a time when the 
latter had full authority to act.” 


Conclusion 


There can be little doubt that the exist- 
ence of a no-man’s land, in which labor re- 
lations and industrial strife are wholly un- 
regulated, is a condition which Congress 


never intended to create. Although labor 
disputes involving “small business” may not 
have a sufficient impact on interstate com- 
merce to warrant or necessitate action by 
the National Board, they manifestly are 
matters with which the states are, and 
traditionally have been, rightfully concerned. 


Practical considerations obviously require, 
and judicial precedents indicate, the pro- 
priety of state action in labor disputes over 
which the National Board has, but declines 
to assert, jurisdiction. The problem, how- 
ever, is one which can be solved more ap- 
propriately and expeditiously by amendment 
of the Taft-Hartley Act. 


The amendment should be drafted to ac- 
complish two results. First, it should ex- 
pressly permit state action in labor disputes 
involving enterprises over which the Na- 
tional Board declines to assert jurisdiction. 
Second, it should empower the National 
Board to cede to state agencies jurisdiction 
over cases or categories of cases within the 
National Board’s formula, substituting dis- 
cretion vested in the National Board for 
the present rigid and inflexible statutory re- 
quirement of absolute consistency which has 
precluded all cession agreements. 


[The End] 





% In the Morand case the Court of Appeals 
justified the lockout largely in terms of the 
union’s ‘‘divide and conquer’’ tactics in a multi- 
employer bargaining unit, although there is 
some indication that it would permit lockouts 
in other situations. In the International Shoe 
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Company case (footnote 17) two members of 
the Board urged in their dissent that the rule 
against anticipatory lockouts be applied in a 
single-employer unit: a third Board member 
reserved his decision on this point. 


February, 1952 @ Labor Law Journal 





t 
; 
j 








— 


oo 


sae oO 








ee 


en te 


deen teen aie aren 


PC AT ra a 





Decisions of Courts and 
Administrative Agencies 











HE LAST WORD on secondary boycotts 

—a.tricky legal phrase not so many 
months ago before the United States Su- 
preme Court—has not yet been said. 


In another Denver Building and Construc- 
tion Trades Council secondary boycott case, 
union officials made veiled attempts to per- 
suade union members to stop working on 
an installation job which was to -be per- 
formed, in part, by a nonunion subcon- 
tractor; the NLRB held that work stoppages 
by the union employees were not caused by 
the activities of the union officials. Never- 
theless, the Board found that those activities 
violated the secondary boycott ban. The 
Court of Appeals for the Tenth Circuit up- 
holds this ruling on the basis that induce- 
ment or encouragement of a work stoppage 
violates the NLRA even if it fails to achieve 
its purpose. 


It is not essential that a union be suc- 
cessful in inducing a work stoppage or 
strike before it can be found guilty of violat- 
ing the Taft-Hartley ban on secondary 
boycotts. 

On June 4, 1951, the Supreme Court de- 
cided a series of cases involving Section 
8 (b) (4) (A) of the act. All these deci- 
sions make it clear that it is not necessary 
to a violation of this section that labor 
orangizations engage in a secondary strike 
or persuade other employees to do so. 
It is sufficient if they imduce or encourage 
concerted conduct by the employees of a 
neutral employer to engaged in such a 
strike, although they may fail in their 
efforts. In the Denver Building Council, 
Electrical Workers and Carpenters Union 
cases, the Supreme Court upheld the Board’s 
findings that there was encouragement and 
inducement within the prohibition of the 
act. In the Rice Milling Company case, 
the Supreme Court upheld a finding by the 
Board that there was no violation of the act 
and reversed the appellate court, which had 


Labor Relations 


set aside the Board’s dismissal of the com- 
plaint. This conclusion by the Supreme 
Court was predicated upon the fact that the 
inducement and encouragement not to cross 
a picket line at the place of a primary 
strike was addressed to but one truck driver 
of a neutral employer and that, therefore, 
there was an absence of any effort to 
bring about concerted conduct by the em- 
ployees of a neutral employer, an _ essen- 
tial ingredient of the prohibited conduct 
under this section of the act. 

One judge dissents on the ground that, in 
this instance, the evidence was not sufficient 
to support a finding that the union officials 
induced or encouraged a work stoppage.— 
NLRB v. Denver Building and Construction 
Trades Council, 21 Lasor Cases ¥ 66,710. 


Right to Secede 
v. Right of Status Quo 


For a number of years an association 
negotiated for collective bargaining con- 
tracts for its members with the district 
council and the local. Though not a mem- 
ber of the association, the employer whose 
employees were involved in this action 
joined with it in its collective bargaining 
negotiations and agreed to be bound by the 
written agreement between the association 
and the local. 

An impasse having developed over a new 
contract, a strike was imposed. This em- 
ployer later withdrew from negotiations and 
announced that it would not be bound by 
any contract entered into by the associa- 
tion; when the association and the union 
executed a new agreement, this company’s 
employees were called to the union office 
and informed that other jobs were available 
for all of them and they were asked to 
“leave Higbee and go somewhere else to 
work.” The employees objected because 
of the seniority they had gained. The em- 
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ployer subsequently announced that it 
would reopen its shop and agreed to the 
same wage scale entered into by the union. 


Seven of the eight employees bound by 
the new agreement, being dissatisfied with 
the union, signed a decertification petition 
seeking to withdraw recognition of the local 
as their bargaining representative. Two 
days later a picket line was established by 
the union. When the employee who was 
the leader of the group filing the decertifi- 
cation petition was walking toward the 
warehouse, four men pushed and jostled 
him and later one of the pickets assaulted him 
in a vacant lot, knocking him to the ground. 
He was either kicked or struck a blow to 
the back of his head, was taken to a hos- 
pital and several hours later returned to his 
home where he remained under a doctor’s 
care for about a month. Later he was 
hospitalized again for about a week. 


What was the purpose of the picketing? 
Was it to induce these workers to withdraw 
a decertification petition which they had a 
right to file? Well, no matter—the Board 
says that the picketing’s “essence and funda- 
mental purpose was to preserve the organ- 
izational and bargaining status then enjoyed 
by the union”’—an aim that is protected 
under the NLRA just as much as is the 
individual employee’s right to withdraw 
from the union membership. Union picket- 
ing against a decertification petition is not 
unlawful.—Higbee Company, 2 CCH Lasor 
Law Reports (4th Ed.) § 11,301. 


However, an uncertified union cannot be 
decertified. The NLRB recently dismissed 
such a petition for decertification in Coca- 
Cola Bottling Company of Pottsville, 2 CCH 
Lapor Law Reports (4th Ed.) § 11,313. 


Union Has Right to Reply 
to Plant Talk 


An employer was found guilty of inter- 
fering with an election because he addressed 
plant employees two hours before the elec- 
tion was to begin and then refused the 
union representatives an opportunity to 
reply. 

The majority of the NLRB said they 
were following the rule of the Bonwit Teller 
case. Bonwit Teller involved a department 
store, which NLRB permits more freedom 
in making no-solicitation rules; and the 
present case—Biltmore Manufacturing Com- 
pany, 2 CCH Lasor Law Reports (4th Ed.) 
{ 11,300—involved a manufacturing plant. 
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In Bonwit Teller the Board relied on a back- 
ground of unfair labor practices, but there 
was nothing of the sort involved in this 
case. Factually, however, there are signifi- 
cant differences in the two situations. 

In this case, the employer addressed his 
workers over a loud-speaker system at a 
meeting on company time in the lunchroom 
but did not go beyond the free-speech pro- 
tection of the NLRA. However, after the 
speech, he refused to recognize a union 
officer who wished to reply. With the elec- 
tion due to start only two hours later, the 
majority said, this did not give the union 
“approximate equality.” 

Member Reynolds, who has since re- 
signed, called the decision ‘“‘an unwarranted 
extension of the unfortunate doctrine of the 
Bonwit Teller case” and described the doc- 
trine as being that “unions, if they so desire, 
must now be accorded the privilege of hav- 
ing the last word.” 


Discharge and Layoff 


For fear of antiunion strike ... Though an 
employer fears the economic consequences 
of a strike by antiunion employees if a union 
leader is continued in his employment after 
the union has lost an election, the fear of 
such economic consequences does not con- 
stitute a valid reason for discharging the 
union leader.—Paramount Textile Machinery 
Company, 2 CCH Lasor LAw_ Reports 
(4th Ed.) ¥ 11,317. 

Of union committeemen . . . Three union 
committeemen were discharged by the em- 
ployer because they gave him “too many 
headaches,” plagued him with petty griev- 
ances and were the leaders in a strike. The 
zealous manner in which the committeemen 
discharged their duties does not serve as a 
basis for their discharges which are held to 
be discriminatory.—Trafford Coach Lines, 2 
CCH Lasor Law Reports (4th Ed.) § 11,325. 

Supervisor for wmon activities . . . Carrier 
boys are held to be employees of a news- 
paper and not independent contractors; ac- 
cordingly, a district agent having supervisory 
authority over them is a supervisor and not 
an “employee” whose union activities are 
protected by the act.—Citizen News Com- 
pany, Inc., 2 CCH Lapor Law Reports 
(4th Ed.) § 11,312. 

Layoff for lack of union membership . . . 
In the absence of a valid union-security 
agreement, the layoff of an employee for 
lack of union membership is discriminatory. 
That the employer acts under a mistake or 
misconception of law and believes in good 
faith that it is not violating the law is im- 
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material. If intent is needed, it is the in- 
tent to commit the act which is in fact 
unlawful and not an intent that the law be 
violated.—Otis Elevator Company, 2 CCHI 
Lapor LAW Reports (4th Ed.) § 11,320. 


Including Small Craft Unit 
in Plant-Wide Increase O. K. 


It is not an unfair labor practice for an 
employer, while negotiating with a craft 
union representing 15 workers, to increase 
the wages of these workers at the same 
time that a plant-wide increase is given to 
900 others. 


In reaching this decision the court over- 
ruled the NLRB, which had found the em- 
ployer guilty under the general rule that it 
is an unfair labor practice for an employer 
to refuse a union’s demand for a wage in- 
crease and then later to grant such an in- 
crease unilaterally. 

This, however, was a different situation, 
the court said; the employer was faced with 
a “practical situation” and its “principal con- 
cern obviously had to be for its 900 produc- 
tion and maintenance employees.” Moreover, 
the court held that “these increases were 
given pursuant to an obligation which the 
{employer] .. . had assumed in the course 
of its bargaining negotiations” with the 
craft union—NLRB v. Landis Tool Com- 
pany, 21 Laxpor Cases § 66,713 (CA-3). 

But granting a wage increase and other 
benefits without consulting a certified union 
constitutes a refusal to bargain.—Whitins- 
ville Spinning Ring Company, 2 CCH Lapor 
Law Reports (4th Ed.) § 11,322 


State Labor Controls 


Florida—Collective bargaining Injunc- 
tive restraint against a union which used 
coercive measures to make its members 
demand wage rates higher than those estab- 
lished by an industry council, pursuant to 
an agreement, is affirmed on appeal.—Car- 
penters’ District Council v. Miami Chapter of 
Associated General Contractors, 20 Lapor 


CasEs J 66,690 (Fla. S. Ct.) 


Georgia—Union contracts . . . A reinstate- 
ment agreement cleared an employee of 
charges on which he had previously been 
tried and discharged but not of new charges 
which had been filed before the reinstate- 
ment but were unknown to either the em- 
ployer or the reinstating officer. The 
agreement did not preclude discharge of 
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the employee on the new charges, after a 
fair and impartial hearing as required by 
the union contract.—Clay v. Callaway, 20 
Lapor Cases § 66,682 (DC Ga.), aff'd 20 
Lapor Cases § 66,687 (CA-5). 


Loutsiana—Legality of union trial . The 
courts will not interfere with the findings of 
a union trial committee where such findings 
are supported by evidence and there is no 
indication of fraud, oppression or bad faith. 
Such a trial need not be conducted in a 
manner which would be sufficient in a court 
of law. Compliance with the bylaws and 
constitution of the union is all that is neces 
sary. —Jones v. Hansen, 21 LaAsor Cases 
{ 66,727 (La. S. Ct.). 

Massachusetts—Mercantile occupations 
\ new minimum wage order is now in effect 
covering all persons employed in mercantile 
occupations. Weekly and hourly minimum 
wage rates for full and part-time employees, 
both experienced and inexperienced, have 
been increased under the new order.— 
Massachusetts Mandatory Order No. 26B. 


Nevada—Referral of union workers 
The State Employment Service may law- 
fully accept an employer’s order for the 
referral of only union workers.—Nevada 
Attorney General’s Opinion, No. 69, June 


11, 1951. 


New Mexico—Anti-Injunction Act \ 
labor dispute” within the meaning of the 
act exists where a union which represents 
a minority of the employees pickets an 
establishment because the employer refuses 
to bargain—Pomonis v. Hotel, Restaurant 
& Bartenders Union, 21 LABor Cases § 66,730 
(N. Mex. S. Ct.). 


New York—Construction industry Em- 
ployees in the construction industry are 
entitled to a 45-minute noon meal period. 
However, employers in the industry may 
make application to the Industrial Commis- 
sioner for a shorter meal period.—Ruling 
of New York State Department of Labor, 
November, 1951. 


New York—Incentive production bonuses 
Deductions on account of defective work- 
manship which occurred during a previous 
week may not be made from incentive pro- 
duction bonuses paid weekly.—Ruling of 
New York State Department of Labor, No- 
vember, 1951. 


New York—Truck and bus operators 
Administrative Regulations of the State In- 
dustrial Commissioner permit truck and bus 
operators to work only ten hours in the 
aggregate in any period of 14 consecutive 
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hours, including meal periods; such opera- 
tors cannot again go on duty until they have 
had at least eight consecutive hours off duty. 
—Ruling of New York State Department of 
Labor, November, 1951. 


Pennsylvania—Arbitration ... The award of 
an arbitrator is final where it is supported 
by competent evidence—Reading Tube Corpo- 
ration v. Steel Workers Federation, 21 LABor 


Cases § 66,724 (Pa. Ct. Com. Pleas). 


Pennsylvania—Suit for return of checked- 
off dues Employees and union both 
claimed dues which had been checked off 
after the expiration of the collective bar- 
gaining agreement. The union claimed that 
the dues represented payment for the prior 
month while the employees claimed that the 
fund in question represented dues for the 
month in which they were collected. The 
employees as well as the union refused to 
file a stipulation in order to help the court 
to clarify the factual situation surrounding 
the collection of the dues. Because of the 
existence of an issue of facts, it was proper 
for the lower court to deny a motion for 
summary judgment.— Murray v. Yoe, 21 
Laspor CAsEs § 66,731 (Pa. Super. Ct.). 


Federal Court Cannot Stay Suit 
Pending Arbitration 


The United States Arbitration Act gives 
federal courts no authority to compel arbi- 
tration of a dispute arising out of a collec- 
tive bargaining agreement involving workers 
in interstate commerce, the Third Circuit 
Court of Appeals recently ruled in a suit 
seeking to compel arbitration of a dispute 
between an interstate bus line and a union 
representing its eniployees (20 Lasor Cases 
{ 66,616). Now the same court, in another 
case involving the same class of workers, 
carries the doctrine a step further; in Penn- 
sylvania Greyhound Lines, Inc. v. Amalga- 
mated Association of Street, Electric Railway, 
and Motor Coach Employees of America, 
Division 1063, 21 Lasor Cases {[ 66,711, the 
court refuses to stay damage suit for breach 
of a no-strike agreement pending arbitration. 


Communications Act 
Does Not “‘Conscript Labor"’ 
A strike by workers in the international 


communications field is not illegal as a vio- 
lation of the Federal Communications Act. 


The employer had been found guilty of 
violating the Taft-Hartley Act for firing 
economic strikers before he had hired re- 
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placements for them. He raised as a de- 
fense the theory that the strike was outlawed 
by the Federal Communications Act, which 
forbids a licensee engaged in interstate or 
foreign communications to abandon service 
without first obtaining permission from the 
Federal Communications Commission. 
“The Communications Act does not con- 
fer upon licensees thereunder the right to 
conscript labor,” the court replied, “nor 
does it expressly or by reasonable implica- 
tion undertake to restrict the right of em- 
ployees to strike or quit their jobs, either 
singly or in concert—NLRB v. Globe Wire- 
less, Ltd., 21 Lapor Cases § 66,717 (CA-9). 


Penalizing Long-Delinquent 
Members Harsh, but Not Unlawful 


A union’s demand for the discharge of 
members more than three months delin- 
quent in dues payments “may indeed have 
been harsh, but it was not unlawful” under 
a union-shop contract. 

The union insisted on the firing of this 
group but accepted back dues from mem- 


bers less than three months delinquent. 
This was not illegal, the Nationa] Labor 
Relations Board said, because it was “a 
reasonable classification of general ap- 


plicability,” and no “employees similarly 
circumstanced were being treated more 
leniently.”—Standard Brands, Inc., 2 CCH 
Lapor Law Reports (4th Ed.) {J 11,299. 


ITU’s ‘‘No Contract’ Policy 

The International Typographical Union's 
“no contract” policy and other practices had 
been condemned by the NLRB. Some of 
the practices were condemned on the ground 
that they were designed to force employers 
to accept closed-shop conditions. 

In an opinion covering four cases before 
the Court of Appeals for the Seventh Cir- 
cuit for review or enforcement, this court 
agreed with the Board that the ITU’s prac- 
tice of requiring employers to pay printers 
for setting “bogus” type (type already set 
outside the shop) was not a violation of 
Taft-Hartley’s ban on “featherbedding.” The 
court pointed out that the “bogus” work 
was actually done, even though never used. 

The court also agreed that a union’s unfair 
labor practices were not necessarily viola- 
tions of the act’s prohibition against union 
“restraint or coercion” of employees, even 
though an employer’s unfair practices have 
been held to be unlawful “interference, re- 
Straint or coercion.” A union’s threat to 
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expel an employee from union membership 
was upheld on the ground that a union has 
a right to make its own membership rules. 

On one point, the court remanded a case 
to the Board to make findings as to whether 
or not the union had unlawfully refused to 
bargain. The Board had not ruled on this 
issue because a _ refusal-to-bargain charge 
had not been filed. The court declared, how- 
ever, that the conduct described in the com- 
plaint clearly indicated such a charge and 
that the Board should have ruled on it. 


Like the NLRB, the Seventh Circuit found 
it unnecessary to rule on the legality of 
various “conditions of employment” pro- 
posed by the union, such as a “struck work” 
clause, a provision permitting employees to 
refuse to cross ITU picket lines, and clauses 
authorizing the union to define its work 
jurisdiction and to pass on the competency 
of prospective workers. The court held that 
it would be unnecessary to rule on whether 
the union’s insistence on these clauses was 
unlawful, since the Board’s order directing 
the union to stop coercing the employers to 
accept closed-shop conditions was broad 
enough to cover the miscellaneous clauses 
if they were used for that purpose. 

Other points on which the court upheld 
the NLRB were the equal responsibility of 
the international union and its Local 16 for 
refusal to bargain in good faith; the union’s 
insistence On union foremen as a part of its 
closed-shop scheme; and the sufficiency of 
showing that the union forced employers to 
discriminate against employees in general, 
rather than against specific employees. 

The decision involves the ITU’s dealings 
with the American Newspaper Publishers 
Association, the Chicago Newspaper Pub- 
lishers Association and the Union Employers’ 
Section of the Printing Industry of America. 
American Newspaper Publishers Association 
v. NLRB, 20 Laspor Cases { 66,691. 





Board Limits Claim of Schism 


as Basis for Election 

Although a majority of the members in a 
unit of an amalgamated local had voted to 
disaffiliate, the NLRB refuses to consider 
the vote because it was taken at a meeting 
held in a rival union’s hall and not at an 
official meeting of the contracting union. 

The Board has previously ordered new 
elections in cases where “employees covered 
by a contract, purportedly in a meeting of 
the contracting union, vote to disaffiliate 
from that union” on the theory that such a 
schism “causes confusion in the bargaining 
relationship.” 
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In this instance, the Board continued, “It 
cannot be said that a schism has occurred in 
the sense in which the Board has used that 
term.”—Boyle-Midway, Inc., 2 CCH Lasor 
Law Reports (4th Ed.) ¥ 11,323. 

Using this case as precedent, the Board 
then refused to hold an election in another 
instance in which about 200 of the 281 mem- 
bers of a bargaining unit voted to disaffiliate 
at a meeting sponsored by the rival union 
in a “public tavern.”—Rex Curtain Corpora- 
tion, 2 CCH Laspor LAw Reports (4th Ed.) 
qT 11,324. 


NLRB Refuses 
Another Jurisdictional Dispute 


In the recent Manhattan Construction Com- 
pany case (2 CCH LAsor Law Reports (4th 
Ed.) $11,186), the NLRB held that an 
agreement to be bound by the arbitration of 
a jurisdictional dispute, signed by all unions 
concerned, removed the case from the 
Board’s jurisdiction. Now the Board cites 
that case as precedent for holding that it 
has no jurisdiction over a case in which a 
union and an employer had signed a collec- 
tive bargaining agreement which provided 
that the local business agents of disputing 
unions should have authority to compromise 
such disputes. 

“The fact that the company has refused, 
in effect, to accept the determination of the 
dispute under the agreed-upon method for 
adjustment is immaterial,” the Board ruled. 
“To hold that the company’s refusal to abide 
by the determination of the dispute, made 
pursuant to the agreed-upon method for ad- 
justment, also nullified the agreement upon 
a method for adjustment would be to con- 
done and sanction the company’s breach of 
that agreement.”—William F. Traylor, 2 CCH 
Laspor Law Reports (4th Ed.) § 11,333. 


Supervisors’ Union 
May Be Subject to Taft-Hartley 


A union which is composed entirely of 
supervisory workers who are not “employees” 
within the meaning given that term in the 
Taft-Hartley Act may still be subject to 
Taft-Hartley if it acts as a “front” for affili- 
ated unions which do admit “employees,” 
says a federal district court. 

The case involved retaliatory picketing by 
members of an AFL union against a ship- 
owner who had signed a contract with their 
CIO rivals. The employer went to court 
to have the picketing enjoined. 

“This union is an affiliate and under the 
direct control of the Seafarers International 
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Union of North America, which is in turn 
directly controlled by the parent union, the 
American Federation of Labor,” the court 
said. 

Pointing out that the Taft-Hartley Act 
specifically permits supervisors to become 
or remain members of labor organizations, 
even though the employer need not recog- 
nize them as “employees” for collective bar- 
gaining, the court continued: 

“We do not believe that the defendant 
A. F. of L. union should be allowed to im- 
munize itself under the technical pretext 
that it is composed of members who are 
immune from the operation of the Taft- 
Hartley Act, since, insofar as the present 
picketing complained of is concerned, it 
stands in the position of nothing but an alter 
ego of the American Federation of Labor, 
acting through the Seafarers International 
Union, both of which are labor organizations 
subject to the provisions of the Taft-Hartley 
Act.” 

Since a labor dispute existed, the court 
said it was powerless to enjoin the picketing 
under the Norris-LaGuardia Act’s ban on 
such actions. However, the employer could 
seek the same relief through an NLRB 
order and a Board request for an injunction. 

“While we fully recognize and deplore its 
inequitable result, we are satisfied that no 
other conclusion is permitted.”—Matson Navi- 
gation Company v. Seafarers International 
Union of North America, 21 LABor CASES 
{ 66,723. 


Other Recent Decisions 


Sufficiency of Evidence . . . In two 
cases, the reviewing court holds that fiind- 
ings by the NLRB of discriminatory dis- 
charge were not sufficiently supported by 
the evidence—NLRB v. Cen-Tennial Cotton 
Gin Company, 21 Lapor CAsEs { 66,721 
(CA-5); and Tampa Times Company v. 
NLRB, 21 Lasor CAses § 66,722 (CA-5). 

In a third case, NLRB findings of discrimi- 
natory discharge and refusal of reinstate- 
ment are held to be supported by sufficient 
evidence.—Stokely Foods, Inc. v. NLRB, 21 
LaBor CAsEs § 66,719 (CA-5). 


NLRB Procedure . Failure of the 
Board’s Regional Director to sign a com- 
plaint did not invalidate the unfair practice 
proceeding where he had signed a notice 
of hearing which was annexed to the com- 
plaint—NLRB v. Royal Palm Ice Company, 
21 LAxBor CAsEs § 66,720 (CA-5). 


Discriminatory Demotion . . . Under a 
union-security agreement not duly author- 
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ized in accordance with the requirements 
then in effect, it was unlawful to demote 
an employee to a lower-paid job because 
of his nonmembership in the union. Both 
the union, which demanded the demotion, 
and the employer, who granted the union's 
demand, were guilty of an unfair labor 
practice. Enforcement of the Board’s order 
is therefore granted. — NLRB v. Peerless 
Quarries, Inc., 21 Lapor Cases { 66,718 


(CA-10). 


Discriminatory Discharge . . . A union- 
shop clause which fails to provide the 30-day 
statutory grace period for becoming a mem- 
ber of the union affords no protection to the 
employer and union for the discharge of 
an employee who did not maintain in good 
standing his membership in the union.— 
Green Bay Drop Forge Company, 2 CCH 
LABOR Law Reports (4th Ed.) § 11,309. 


Discriminatory Refusal to Re-employ ... 
The fact that certain of the discriminatees 
were ultimately recalled was not persuasive 
inasmuch as the employer initially retused 
employment to all the discriminatees in order 
to destroy the union; the employer was will- 
ing to consider certain of the individuals on 
their merits only when he believed to have 
accomplished that purpose.—MacSmith Gar- 
ment Company, 2 CCH Lasor LAw Reports 
(4th Ed.) ¥ 11,304. 


Threats . Threats by a union mem- 
ber who is not an officer and has no authority 
or apparent authority from the union are not 
attributable to the union —M. A. Gammino 
Construction Company, 2 CCH Lasnor Law 
Reports (4th Ed.) § 11,310. 


Surveillance . . . Interrogation of an em- 
ployee by his supervisor concerning a sec- 
ond employee’s attitude toward the union 
and the subsequent interrogation of the 
second employee at the request of the super- 
visor are a violation of Section 8 (a) (1). 
However, these isolated incidents, standing 
alone and unrelated to any other antiunion 
conduct of the employer, are’ not enough 
to warrant issuance of a remedial order.— 
American Thread Company, 2 CCH Lasor 
Law Reports (4th Ed.) § 11,308. 


Refusal to Bargain An employer 
was not guilty of an unfair labor practice in 
refusing to bargain with a Cl1O-affiliated 
union certified pursuant to a petition which 
was filed and investigated by the NLRB at 
a time when the CIO was not in compliance 
with the filing requirements of the act.— 
American Twine & Fabric Corporation, 2 
CCH LaAsor Law Reports (4th Ed.) ¥ 11,307. 
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WSB on Health and Welfare Plans 


The WSB has appointed its Health and 
Welfare Committee, the committee author- 
ized to act on health and welfare plans 
which are not automatically approvable under 


GWR 19. 


GWR 19 provides that a new health and 
welfare program may be established and an 
existing one may be modified, providing it 
does not violate certain provisions that are 
set forth in a “Review Criteria” (WSB 
Resolution 78), by simply filing the proper 
form and stating that none of the provisions 
of this Review Criteria are contained in the 
plan. Thirty days after the filing of such 
information the plan goes into effect auto- 
matically. Those plans, however, which con- 
tain features outlined in Resolution 78 must 
be okayed by the new Health and Welfare 
Committee. The provisions of this resolution 
are as follows: 


(a) Temporary Disability: 


(1) The existence of any provision for 
paid sick leave. 

(2) Continuation of benefits for a maxi- 
mum duration in excess of 26 weeks. 


(3) In the case of illness payments, a 
waiting period of less than seven days. 


(4) Compensation for wage loss, which, 
for the group of insured employees as a 
whole, averages more than 60 per cent of 
the average weekly wages, salaries and other 
compensation of the insured employees. 


(b) Hospital Expense: 


Any unusual type of benefit, for example, 
special nursing; full payment for private 
room; blood plasma; treatment of tubercu- 
losis, nervous or mental cases for a period 
in excess of 30 days for each confinement; 
rest cures. 


Wages ... Hours 


(c) Surgical Expense: 

(1) Any fee schedule with a maximum 
allowance in excess of the appropriate Vet- 
erans Administration, prepayment surgical 
plan or standard $200 commercial insurance 
fee schedule. 

(2) Any fee schedule in which there are 
any unusual allowances for specific pro- 
cedures, for example, a fee for tonsillecto- 
mies which exceeds by a significant amount 
the corresponding fee in an appropriate 
Veterans Administration, prepayment surg- 
ical plan or standard $200 commercial in- 
surance fee schedule. 

(3) Any unusual type of benefit, for ex- 
ample, dental; plastic surgery for cosmetic 
or beautifying purposes; major surgery at 
home or office. 


(d) In-Hospital Medical Expense: 

(1) Payments in excess of $5 per day, 
or, if benefits are graduated after the first 
visit or the first few visits, payments there- 
after in excess of $4 per day. 

(2) Reimbursement for more than 70 days 
during which there were visits. 


(e) Group Life Insurance: 

(1) For all employees except retired 
employees: 

(i) A death benefit provided on any basis 
other than a group term or equivalent basis, 
or which provides any cash surrender, paid- 
up or nonforfeitable loan value. 

(ii) An average death benefit per insured 
employee, including benefits under an exist- 
ing plan to which the employer contributes, 
in excess of a total of (a) 85 per cent of 
the average annual wages, salaries and other 
compensation of the insured employees or 
(b) $1,500, whichever is the greater. Round- 
ing of the face value of the policy to the 
next highest multiple of $250 shall, however, 
be permissible. 
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(iii) A permanent and total disability 
benefit in excess of the face value of the 
policy. 

(2) For retired employees: 

(i) A death benefit provided on any basis 
other than a group term or equivalent basis, 
or which provides any cash surrender, paid- 
up or nonforfeitable loan value. 

(ii) An average death benefit in excess 
of (a) 40 per cent of the group life insurance 
coverage which was provided such em- 
ployees by the employer prior to retirement 
or (b) $1,000, whichever is the greater. 
Rounding of the face value of the policy 
to the next highest multiple of $250 shall, 
however, be permissible. 

(iii) A permanent and total disability 
benefit in any amount. 


({) Accidental Death and Dismemberment 
Benefits: 

(1) For all employees except retired 
employees: 

(i) A benefit on any other basis than a 
group term or equivalent basis. 

(ii) An average face value per insured 
employee, including benefits under an exist- 
ing plan to which the employer contributes, 
in excess of (a) 85 per cent of the average 
annual wages, salaries and other compensa- 
tion of the insured employees or (b) $1,500, 
whichever is the greater. Rounding of the 
face value of the policy to the next highest 
multiple of $250 shall, however, be per- 
missible. 

(2) For retired employees: Accidental 
death and dismemberment benefits in any 
amount. 

(g) Benefits to Dependents of Employees: 
Any benefits provided to employees’ de- 
pendents except in cases where 

(1) The employee contributes at least 40 
per cent of the gross cost of such benefits 
and 

(2) Dependent coverage is limited to an 
employee’s spouse and children under 19 
years of age and 

(3) The benefit meets the requirements 
of Section 3 of GWR 19 and does not 
contain any feature listed among the Re- 
view Criteria set forth in this Resolution. 

Any benefit not satisfying these three 
requirements shall be referred to the com- 
mittee. 

(h) Benefits to Retired Employees: Any 
benefit provided to retired employees, ex- 
cept those permissible under subparagraph 
(e) (2), above. 
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(i) Benefits Provided Under Statutory 
Plans: Any plan under which the employer 
supplements, directly or indirectly, any stat- 
utory temporary disability, hospital, surg- 
ical or in-hospital medical expense benefit 
in an amount which will cause the total of 
(1) the benefit under the statutory plan 
and (2) the benefit under the employer’s 
plan to exceed the definitions in GWR 19 or 
to contain any feature listed among the 
Review Criteria set forth in this Resolution. 


(j) Any Other Unusual Provision: 


Special provisions have been established 
for plans in which employees contribute: 

In plans under which the employee pays 
at least 40 per cent of the gross cost of any 
health and welfare benefit, such benefit shall 
not be referred to the committee, even 
though the benefit may vary from the defini- 
tions in GWR 19 or contain a feature listed 
among the Review Criteria. This provision, 
however, is limited to benefits for employees 
and does not include benefits for employee 
dependents. All cases involving benefits for 
employee dependents are governed by the 
provisions of Section 3 of GWR 19 and 
paragraph (g), above. This provision does 
not preclude the committee or the Board, 
as the case may be, from approving a benefit 
where (a) the percentage of employee con- 
tribution is less than 40 per cent or (b) the 
employee bears none of the cost. Approval 
of benefits in such cases will be granted 
where the plan is found to be not unstabil- 
izing. 

GWR 19 was adopted over the dissent of 
the industry and labor members. The indus- 
try members did not oppose any normal 
development or future extension of health 
and welfare plans, but the members seemed 
to think that this regulation would permit 
a number of companies to establish such 
programs for their temporary advantage. 
They did not oppose the idea or the social 
desirability of health and welfare plans where 
they can be continued in operation by sound 
companies. 

The labor members were opposed to any 
control over health and welfare programs. 
They favored their being left to the ordinary 
process of collective bargaining, arguing that 
such plans—because of their long-range 
effects—were not in any sense inflationary. 


SSB on Health and Welfare Plans 
Health and welfare plans covering salaried 
and wage employees on the same or similar 
terms, may be put into effect without ap- 
proval of the Office of Salary Stabilization 
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if they meet the requirements of the Wage 
Stabilization Board. 

Prior approval is not required for (1) the 
extension of an existing health and welfare 
plan to all employees within the same plant 
or to other plants of the same employer; 
(2) renewal of a plan in effect on January 
25, 1951, or of a plan approved by the Wage 
Board prior to May 10, 1951, or the Office 
of Salary Stabilization thereafter; and (3) 
a new or amended plan required by law. 

Reports on these joint plans need not be 
filed with the Office of Salary Stabilization 
if they are on file with the Wage Stabiliza- 
tion Board. However, in the case of an 
extension of an existing plan where no re- 
port has been filed with the Wage Board, a 
report ‘will be required by the Salary Board. 

No charge for contributions will need to 
be made against the amounts allowable for 
salary increases under Salary Board regula- 
tions. Charges heretofore made for con- 
tributions under plans approvable under this 
policy may be canceled. 


Incomplete Information 
Slows Approval 


The failure of many employers and unions 
to furnish the Wage Stabilization Board 
with comparative industry or area data in 
support of certain wage adjustment petitions 
constitutes a serious bottleneck to speedy 
case processing. A_ survey shows that 
comparative industry or area data is inade- 
quate or entirely lacking in a majority of 
petitions submitted under GWR 17 (inter- 
plant inequities) and GWR 13 (fringe ad- 
justments). 


Repeated requests to the petitioner fre- 
quently are required to obtain the appropriate 
information. 


The following steps should be taken by 
employers or unions to make certain their 
petitions are complete and in such form 
as to permit a speedy Board decision: 

1. Obtain the proper form for submitting 
a petition and the accompanying guide lists 
and instruction sheets setting forth the 
data required to support the various kinds 
of adjustments. 

2. When in doubt, ask questions of the 
staff of the nearest Wage-Hour office for 
assistance. 

3. Employers and unions should cooperate 
closely in filing a petition. Use as sources 
for obtaining the required data: local trade 
associations, chambers of commerce, union 
research bureaus, United States Employ- 
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ment Service, state university research de- 
partments and local offices of the Bureau 
of Labor Statistics. 

The WSB may approve wage increases 
to correct interplant inequities but the Board 
cannot act on such cases unless the petitioner 
supplies the wage rates for key occupations 
paid by a number of comparable firms in the 
industry or area with respect to which an 
inequity is alleged. Virtually all WSB 
regional boards report petitions faulty in 
this respect. Too many petitioners give only 
generalities and fail to provide specific data 
on which sound decisions can be made. 

Interplant inequity petitions constitute a 
large part of the WSB’s backlog of cases. 
The Dallas Regional Board estimated, for 
example, that 55 per cent of its closed cases 
involved interplant adjustments. 

Another serious problem is the lack of 
adequate data in support of petitions seeking 
approval of fringe adjustments—vacations, 
paid holidays and the like. The petitioner 
must prove that the proposed fringe benefits 
do not exceed prevailing industry or area 
practice either as to amount or type. Fringe 
benefits previously put into effect also should 
be listed in the petition. 

The Cleveland regional board reported 
that approximately 80 per cent of the fringe 
benefit petitions submitted are held up be- 
cause of insufficient proof that what the 
petitioner is requesting is industry or area 
practice. 

Here’s what’s lacking: 

On all petitions —A clear statement of the 
type of adjustment proposed, the number of 
employees affected, the effect of each adjust- 
ment on specific employee groups and on 
personnel as a whole, and the specific regula- 
tion or regulations on which the petitioner 
relies to support the proposed adjustment. 


On Regulation 5 petitions—A list of job 
titles, number of employees in each job, 
their actual current hourly rates, their rates 
upon adoption of the proposed plan, the 
proposed schedule of rate ranges and the 
proposed method of progression within the rate 
range. A statement as to what the average 
increase will be if rate ranges are being 
adopted to replace a random rate method of 
payment. 


On Regulations 6 and 8 petitions —Informa- 
tion on past general increases given since 
the base period of January, 1950, expressed 
in terms of the average adjustment for the 
bargaining unit as a whole. Many petitions 
list increases for individual employees only. 
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On Regulation 9 petitions—The date pro- 
posed for hiring in the new plant, the esti- 
mated date when the plant will reach full 
operational complement, the date for begin- 
ning production, and all other forms of 
compensation in addition to wage rates which 
the petitioner proposes to place in effect. 


On Regulation 10 petitions—A clear ex- 
planation of how a traditional tandem rela- 
tionship was disrupted by the wage-freeze 
order of January 25, 1951, and proof of a 
tandem relationship for the past five years. 


On Regulation 18 petitions —A full state- 
ment explaining the alleged intraplant inequi- 
ties. 


Use the Correct Form 


Use Form WS-1 when seeking a ruling 
or an interpretation of a wage regulation 
to a specific set of circumstances. 

WSB Form 500 is to be used for petition- 
ing for approval of agricultural wage ad- 
justments where special area wage ceilings 
for specific crops have been established by 
regional boards. WSB Form 100 should be 
used, however, for other types of agricul- 
tural wage adjustments proposed under 
General Wage Regulation 11. 

WSB Form 100 (recently revised) is the 
agency’s basic form and should be used by 
petitioners for all types of adjustments 
except health and welfare benefits. Form 
100 should be used for: 

Seeking approval of a general increase for 
all employees in a unit, an increase for 
individual employees or specific job classifi- 
cation, introduction or modification of job- 
evaluation plans, merit or length-of-service 
plans, incentive or piece-rate plans, commis- 
sion plans and bonuses, applications involv- 
ing new plant wage schedules and for 
requesting a substitute base pay period. 

Also for such other types of adjustments 
in compensation as vacation, holiday, over- 
time and severance plans; shift differentials, 
lunch period payments, sick leave benefits, 
call-in or report pay. 

An instruction sheet is available to aid 
petitioners in using Form 100 along with 
a series of 11 guide lists. 

The information requested on WSB Form 
100 and the guide lists represents the mini- 
mum information required by WSB for the 
consideration of a case. 

All petitions involving employees under 
jurisdiction of WSB—except petitions on 
health and welfare benefits—should be filed 
with the nearest Wage-Hour office. 
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Health and welfare petitions must be filed 
directly with the national Board in Wash- 
ington. WSB Form 501 currently is being 
prepared for this purpose. It will be used 
for reporting health and welfare benefits 
permissible on a_ self-administering basis 
or for petitioning for approval of health 
and welfare benefits which exceed the cri- 
teria of Resolution 78. 


Request Small Business 
to Be Exempt from Wage Control 


The Small Business Committee of the 
House of Representatives has asked WSB 
to give serious consideration to exemption 
of small business from wage controls, so 
that these companies can remain competitive 
in the labor market by prompt offers of bet- 
ter wages. WSB established a tripartite 
committee last September to study this 
problem. The House committee is studying 
the problems of small business in light of 
the existing national emergency. Many 
small businesses have told the committee 
that they are vitally concerned with the 
migration of their labor forces to big indus- 
tries where wage scales are higher and 
that prompt relief through normal Wage 
Board procedure is out of the question be- 
cause of the tremendous case backlog: 


Exemption would provide adequate pro- 
tection against the practice of “pirating” 
valuable skilled employees. Some relief has 
been granted by the practice of processing 
at staff level cases involving ten or less 
employees. 


‘*Silent Salesmen”’ Not Retail Outlets 


Automatic vending machines are silent 
and automatic salesmen which cannot be 
realistically likened to independent retail 
stores. Consequently, personnel working at 
the central office of a company owning 
vending machines are not engaged in whole- 
saling, and hence are not subject to the 
wage and hour provisions of the Fair Labor 
Standards Act. 


Chain store systems, the court said, com- 

bine wholesale and retail functions which 
must be separated to effectuate the FLSA 
—‘‘But this procedure may not be carried 
so far by the courts as to divide a genuinely 
retail business into separate parts. 
All employees employed by a retail estab- 
lishment as defined in the statute are covered 
by the exemption.”—Bogash v. Baltimore 
Cigarette Service, Inc., 20 LaBor CASES 
{ 66,685(CA-4). 
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Employer Fined and Jailed 
Under False Information Act 


Fines totalling $7,500 and a year’s jail 
sentence have been levied against an em- 
ployer found guilty by a jury of filing false 
affidavits concerning overtime pay due to 
employees under the Fair Labor Standards 
Act. The conviction was under the False 
Information Act. 


The company employed blind workers 
in processing film. An officer obtained their 


signatures on blank receipts and then filled 
in the amounts due the workers in overtime. 
These faked receipts were then submitted 
to the Wage and Hour Division of the 
Department of Labor. 

The corporation was fined $5,000, of 
which $3,000 will be remitted if the over- 
time is properly paid to the workers within 
ten days. The officer was fined $2,500 and 
sentenced to a year and a day in jail.—U. S. 
v. Kleinerman and Ideal Film and Supply 
Company (DC N. Y., December 14, 1951). 
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to economic strikers,’* who take the risk 
that they will lose their jobs as a result of 
their strike action. The J/linois Bell problem 
differs from the one ordinarily posed when 
an employer replaces economic strikers; for 
Illinois Bell demoted the supervisors who 
respected ITTU’s picket line. Still, the risk 
of demotion-discipline is generically akin 
to that of replacement. Both represent risks 
incurred in harming one’s employer; and, 
making allowance for the fact that those 
who refuse to cross another’s picket line are 
in effect broadening the area of the primary 
dispute and thus adding to the pressure 
on the employer, it seems reasonable to 
hold that a more direct form of retaliation 
be made available to the employer.” The 
result reached by the Seventh Circuit thus 
represents a kind of fluid application of the 
bargaining-power concept. And the relevant 
point to remember here is that one of the 
basic purposes of the 1947 amendments of 
the NLRA was to add to the employer’s 
bargaining power. On this final level, there- 
fore, one may likewise conclude that the 
court’s decision accords better with the 
policy of the act than did that of the NLRB. 


The Final Problem 


If the court’s decision effectuates the 
policies of the NLRA, should those policies 
be changed, so that respect for another 
union’s picket line is made immune to em- 
ployer reprisals? This, the ultimate prob- 
lem posed by the J/linois Bell case, obviously 
involves questions far too large and complex 


for even summary treatment here. How- 
ever, the elements of one approach may be 
offered, if only for the sake of preliminary 
discussion. 


Basically, it is a matter of how far society 
is willing to go in absolutely privileging 
unions and union members in the application 
of pressure for their own ends. Unions, 
like other economic organizations, are bent 
on serving the economic interests of their 
constitutents. Like other organizations, 
they must have some reasonable scope 
of action to serve their essential purposes 
if they are to survive. On the other hand, 
American society has found that the eco- 
nomic activities of even the most socially- 
productive organizations must be limited 
to some extent if paramount interests are 
to be served. 


Analogies from the field of business reg- 
ulation may be helpful. If one company is 
dissatisfied with the price which another 
company is willing to pay, various alterna- 
tives are available. The first company may 
refuse to sell to the second; it may ask other 
companies likewise to refuse to sell to that 
purchaser ; it may even ask the other companies 
to enter into a boycotting agreement, thus plac- 
ing the combined pressure of all on the reluc- 
tant purchaser. Undoubtedly, all such action 
is in the economic interest of the first com- 
pany; yet society has never agreed that this 
fact of economic interest should privilege 
all types of action which might appeal to 
that company. Thus it goes without saying 
that the reluctant purchaser would be 
legally privileged to take retaliatory action 





4% Cf, NLRB v. Mackay Radio & Telegraph 
Company, 1 LABOR CASES { 17,034, 304 U. S. 333 
(1938). 

16 Apparently the furthest that the NLRB has 
gone along these lines is contained in the sug- 
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gestion in the Pinaud case, 51 NLRB 235 (1943), 
that employers may treat like economic strikers 
those who refuse to respect a picket line set up 
by economic strikers. 
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against the first company and those acting 
in concert with it. But, more than that, 
positive legal sanctions against concerted 
action of this type are available under the 
Sherman Act and similar legislation.” 


A this is not to suggest—and certainly 
not to advocate—a rigorous application 
of Sherman Act principles in labor relations; 
for labor unions could probably not survive 
thoroughgoing antitrust regulation. The 
Sherman Act approach is cited, instead, be- 
cause it represents society’s reaction to the 
most closely similar situation which comes 
to mind, and because it is at least sugges- 
tive of a fruitful approach to the present 
problem. 

For workers who respect the picket lines 
set up by other unions are in analytically 
the same position as businessmen who with- 
hold their product in an attempt to support 
the demands of another businessman, In 
each instance there is a withholding of an 
economic good in order to serve the im- 
mediate economic interests of another; 
again, in all probability, the aid so extended 
is never entirely “sympathetic” or “senti- 
mental,” on the part of either businessmen 
or workers, for each probably expects or 
hopes for reciprocity. 


There are those, however, who will 
promptly assert that these similarities are 
superficial; that there is a basic differen- 
tiating element. They will argue that work- 
ers and their unions are, relative to business 
men, in a depressed and disadvantageous 
economic condition. And from this conten- 
tion they will proceed to argue that workers 
and their unions should therefore be al- 
lowed a degree of combined action pro- 
hibited to businessmen. In response, one 
might suggest first that many businesses 
are in at least as precarious an economic 
position as workers and unions. Second, it 
may be noted that society has already made 
concessions to the argument by condoning 
and even encouraging the growth of labor 
unions. Thus the issue is not whether or 


not worker organizations are to have privi- 
leges equal to those of other economic or- 
ganizations; their privileges are already 
greater. Instead, the issue concerns the 
degree of advantage to be accorded; and 
here, as in most matters of degree, accept- 
able criteria must be developed and applied 
with large doses of good judgment. 


A number of socially desirable, but some- 
what conflicting, interests must be bal- 
anced: The interest in orderly labor rela- 
tions procedures and the interest in allowing 
workers as wide an area of freedom as 
possible; the interest in keeping production 
costs and prices down and the interest in 
promoting a healthy wage structure; the in- 
terest in encouraging ownership responsi- 
bility for the efficient conduct of business 
and the interest in encouraging worker 
participation.” 


HIS brief sketch of the nature of the 

problem should serve to indicate its com- 
plexity and to induce a degree of humility 
and caution in the search for a solution. 
Here, as in other areas in which the final 
definitive answer is either unavailable or, 
like truth, “a gem which loves the deep,” 
the best course for the law to take may be 
one of hands off. Perhaps the best answer 
is to let each incident work itself out. In 
most instances the employer will be able 
to take no action at all when his employees 
embarrass him by respecting picket lines 
set up by other unions; here, of course, 
legal intervention is desirable, if at all, only 
where the embarrassment is so great, and 
the employer’s opportunity to retaliate so 
slender, that the law must step in to preserve 
vital social interests by outlawing the pick- 
eting or the respect it commands. On the 
other hand, if, in the normal case, there is 
to be no legal intervention, it seems a hard 
and foolish thing to say that the employer, 
who represents so many important social 
interests, should have no right to represent 
these interests effectively by disciplining 
those who threaten them. 





16 Cf, the attitude toward businessmen’s boy- 
cotts displayed by the Supreme Court in Binder- 
up v. Pathe Exchange, 263 U. S. 291 (1923); 
Eastern States Retail Lumber Dealers’ Associa- 
tion v. U. 8., 234 U. S. 600 (1914); and U.S. v. 
United States Gypsum Company, 333 U. S. 364 
(1948). 

7 ‘In all times and everywhere the activities 
of different forms of free association have driven 
lawmakers and jurists to seek practical means 
of limiting legally the individual interest in free 
association so that its exercise shall not be al- 
lowed, on the one hand, to tie down too tight 
each individual’s claim to free self-assertion, 
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nor, on the other hand, to threaten the supreme 
authority of the state and thus impair the social 
control on which civilization rests. Legislators 
and courts and jurists have had to find how the 
natural human power of combined action can 
be curtailed without taking from freedom much 
of its worth and yet how to leave it unchecked 
without taking away much of the freedom of 
others or destroying the power of government.’’ 
Pound, ‘“‘Law and Laws in the Twentieth Cen- 
tury,’’ an address delivered at the dedicatory 
exercises of the University of Michigan Law 
Quadrangle, June 15, 1934. 


February, 1952 @ Labor Law Journal 














Labor Law in the Making 





and ENACTMENTS 








Old People Need Jobs 


There are nearly 12 million persons past 
65 in the country. This figure may other- 
wise be expressed as 8 per cent of the 
national population. It is predicted that by 
the year 1975 this proportion will have 
increased to at least 11 per cent. 

The. nation is growing older, but the 
working span is shortening. 

Representative Sidney R. Yates of Illinois 
is the author of a House resolution to study 
this problem of an aging population. He 
has pointed out that 60 years ago 68 per 
cent of the men over 65 were in gainful 
occupations. This figure dwindled to a 
mere 43 per cent by 1950. 

“Unless we can reverse this trend,” warns 
Representative Yates, “by 1975 a man of 20 
will look forward, on the average, td at 
least one year of retirement for every six 
years of his working life. Dependency 
could increase dangerously.” 

An advertisement in the New York Times 
a few months ago offered a messenger’s job 
to a retired man. There were more than 
250 male applications for the job. Ministers 
and teachers who had retired were willing 
to deliver messages for $34 a week. Other 
applicants included 25 retired policemen and 
firemen, 20 ex-employees of the post office, 
a retired Army master sergeant, a former 
chemist and two men who once owned their 
own business establishments. 

Industry and government must absorb 
more older men and women into employ- 
ment. Obstacles exist. These recently were 
enumerated by a New York State Legis- 
lative Commission on Problems of the 
Aging: 

(1) Wide-scale prejudice against hiring 
new workers over 45. 

(2) Compulsory retirement of workers at 
65 without regard to their ability or their 
desire to continue working. 
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(3) Lack of job-counseling services in 
government and industry. 


(4) The inadequacy of industrial pension 
plans, which provide little protection for 
older persons who wish to change employ- 
ment before retirement age. 

(5) Lack of job analysis or classification 
work in industry to fit elderly workers into 
jobs which they can profitably and efficiently 
perform. 

Representative Yates has said: “We all 
recognize that a man’s age has no direct 
relationship to his ability to perform a job. 
We need to recognize that many older men 
and women want a job, need a job, and 
could do a job.” 


Mine Disaster Spurs Legislators 

The recent mine disaster at West Frank- 
fort, Illinois, in which 119 miners were 
killed, has aroused legislators in the nation’s 
capitol. 

Many feel that Congress is responsible, in 
part, for this tragedy. 

The Chicago, Wilmington and Franklin 
Coal Company mine had been inspected by 
federal officials in the month of July pre- 
ceding the disaster. Thirty-one violations 
of the federal safety code were found at 
the time. Of this number, 20 were repeat 
violations. Reports of the federal inspectors 
indicated that the mine operators had made 
little effort to follow safety recommenda- 
tions made in their previous reports. 

If federal inspectors have the authority 
to enforce their findings by closing non- 
complying mines, it is felt by many that 
disasters, such as those of West Frankfort 
and Centralia, Illinois, will be ended. 

Several bills calling for an enforcement 
provision have been introduced in the 
Eighty-second Congress. 
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Representative Carl D. Perkins of Ken- 
tucky introduced such an enforcement bill 
on the first day of the first session of the 
present Congress. 

Commenting on the West Frankfort de- 
bacle before the House on January 9, 1952, 
Representative Perkins said: “The State 
law was entirely inadequate. Nothing could 
be done. You can certainly see that im- 
minent danger existed in this mine to all 
the employees and nothing was done about 
the matter. Methane was detected in nu- 
merous abandoned entries and air that was 
used to ventilate the edges of abandoned 
rooms, which in all probability contained 
dangerous accumulations of gases, was re- 
used to ventilate active working facings. 
Clearly such incidents show the need for 
enforcement powers being vested in the 
Bureau to supplement defective State laws.” 


Committee Studies 
Safety of Stevedores 


The Senate Committee on Labor and 
Public Welfare has been holding hearings on 
S. 991, a bill to amend the Longshoremen’s 
and Harbor Workers’ Compensation Act. 


The purpose of this bill is to secure safe 
places of work and safe tools and equipment 
for those persons under the jurisdiction of 
the Longshoremen’s and Harbor Workers’ 
Compensation Act. Those persons subject 
to this act include longshoremen, ship re- 
pairmen, ship servicemen and other harbor 
employees. 

For 1950 there were more than 15,000 
disabling injuries reported under the Long- 
shoremen’s and Harbor Workers’ Compen- 
sation Act. Two and one-half million days 
were lost and a cost of over nine million 
dollars for compensation and medical serv- 
ices was sustained as a result. Only mining 
and logging surpass stevedoring in the 
average number of days lost or charged for 
each 1,000 employee-hours worked. 


Arthur H. Schenk, vice president of Jarka 
Corporation, contractors of stevedores and 
steamship operators, in presenting his view- 
points to the committee stated that the 
National Safety Council had _ established 
about 1.20 as the normal accident frequency 
rate for this industry. He stated that the rec- 
ord of his company was generally below that. 


“Tn connection with any well-thought-out 
and well-organized safety campaign the pro- 
posed legislation would hamper, confuse, 
and to a large extent destroy the authority 
and the discretion which we now place in 
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our well-trained safety supervisors. Today, 
with safety ever present in their minds, 
these men are free to make such changes 
in methods and procedures as will safely 
adapt them to the particular cargo being 
handled. If this proposal were to become 
law and rules and regulations were issued 
thereunder, changes could not be made on 
the job. S. 991 does provide for the grant- 
ing of variations from the rules and regula- 
tions on written request, but this is useless 
and meaningless in an industry where time 
is essential.” 


Budget Message Calls 
for Changes 


In his budget message for 1953 the 
President called for changes in unemploy- 
ment compensation insurance as recom- 
mended in his message to Congress of 
April 6, 1950. 

The President explained that three fourths 
of the total expenditures for the labor pro- 
gram are to be direct grants to the states 
for administration of placement services 
and unemployment compensation. 

“Employment service and unemployment 
insurance administration—which is almost 
all under State control but is entirely financed 
by the Federal Government—will reflect 
the continuing impact of defense produc- 
tion,” the President stated. “More place 
ments and fewer claims for unemployment 
benefits are expected on a national basis as 
total employment rises. Generally, employ- 
ment conditions are very good. However, 
in some communities, such as Detroit, seri- 
ous local increases in unemployment have 
developed. Efforts are being made to im- 
prove these local situations through the 
placement of defense work in these areas. 

“Benefits for unemployment compensa- 
tion are financed by special payroll taxes 
on employers which are deposited in the 
unemployment trust fund. Neither the re- 
ceipts nor the expenditures are included in 
the budget totals. In the fiscal years 1952 
and 1953, the tax receipts are expected to 
be lower than in 1951, because firms which 
have had low unemployment will pay lower 
taxes. Despite increases in unemployment 
in some areas, total unemployment, and 
expenditures for benefits, are expected to 
be somewhat lower in 1952 and 1953 than 
last year. 

“The local unemployment we are now 
experiencing illustrates the continuing need 
for a strong system of unemployment 
insurance.” 
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How and How Much to Pay 


Compensating the Corporate Execute 
George Thomas Washington and V. Henry 
Rothschild, II. The Ronald Press, 15 East 
26th Street, New York 10, New York. 1951. 
586 pages. $12. 


Adequate compensation of management is 
a pressing corporate problem. Under the 
present-day concept the corporate executive 
has come to be recognized as a distinct type 
of individual with great talent in managerial 
funcuons and of a species which is neither 
owner nor hired help and upon whom both 
owner and hired help depend for their in- 
come. Why the problem is so pressing is 
that he is caught in a three-way squeeze be- 
tween high taxes, inflation and, now, gov- 
ernment controls. 


Because competition for good managers is 
keen, any number of plans have been devised 
to give them adequate compensation. Some 
permit management to share in the business 
it manages, others provide for lifetime secur- 
ity, but each plan devised will encounter 
legal problems. 


If an executive’s compensation contract is 
drawn giving thought to the economic trend, 
the chances of retaining a happy executive 
are greater. If the contract is drawn with 
the trend of judicial control in mind, future 
litigation is minimized. The authors state 
very clearly the problems involved in draw- 
ing executives’ contracts, analyzing the several 
“incentive features” now in wide usage such 
as provision for stock ownership, provision 
for retirement and retirement security, They 
analyze the controls imposed by statute and 
by judicial decision, and many of the issues 
resolved have been encountered by the au- 
thors themselves. They draw heavily on 
their own experience in drafting such in- 
struments and in handling litigation involv- 
ing them. 
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A valuable section is the section contain- 
ing the appendices in which the authors 
have placed as illustrations the forms used 
by many large companies. The appendices 
illustrate general-employment contracts, proiit- 
sharing contracts, profit-sharing and bonus- 
plan clauses, management stockholding trusts, 
stock-option plans, stock-purchase agree- 
ments, deferred-compensation contracts and 
retirement contracts. 


The book is written for the lawyer. It 
has adequate citations and it can serve that 
reader well. 

Mr. George Thomas Washington is now 
Judge of the United States Court of Appeals 
for the District of Columbia, and V. Henry 
Rothschild is a New York attorney who re- 
cently has been appointed Chief Counsel to 
the Salary Stabilization Board. 


This volume is more than a new and re- 
vised edition. Work was first begun on this 
book in 1949, and in the same year author 
Washington became Judge Washington. The 
bulk of the work of revision then fell to 
Mr. Rothschild, and the scope of the book 
was redefined, the book was retitled and 
rewritten and issued under the joint author- 
ship of Washington and Rothschild. 


All About Attorneys 


So You Want to Be a Lawyer. Kenneth 
Redden. The Bobbs-Merrill Company, 
Inc., 730 North Meridian Street, Indianapolis 
7, Indiana. 1951. 125 pages. $2.50. 


Career Planning in the Law. Kenneth 
Redden. The Bobbs-Merrill Company, Inc., 
730 North Meridian Street, Indianapolis 7, 
Indiana. 1951. 194 pages. $3. 

These two books are companion volumes 
by the same author, a professor of law at 
the University of Virginia, each containing 
not only his own observations but also a 
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goodly amount of judiciously selected ma- 
terials which have previously appeared in 
diverse sources elsewhere. 

Lawyers perhaps know less about them- 
selves and their activities than the members 
of any other profession. These books will 
therefore be welcomed not only by young 
lawyers and people who are considering the 
choice of law as a career, but also by full- 
fledged ulcer carriers in our large cities. 


Fittingly enough, the author employs a 

few of the introductory pages of the first 
volume to quote a choice essay on a point of 
controversy between lawyers and laymen— 
the honesty and general virtue of lawyers. 
“In every struggle for liberty, justice and 
right, the lawyer has been in the lead... . 
[Then follows a listing of some of the great 
and honored men who were lawyers.] 
Three lawyers have been canonized by the 
Roman Catholic Church as saints. 
More lawyers enter the ministry than any 
other class of people. ... When Jesus was 
crucified, there were more than a million 
people present. Out of that vast multitude, 
only two men stepped out to claim His 
body and give it decent burial. They were 
Nicodemus and Joseph of Arimathea, and 
both of them were lawyers.” 


Why devote your life to the law? In 
the chapter bearing that title the author 
indicates that the psychological rewards 
are unique, that a lawyer’s life is spent in 
solving the myriad problems of humanity 
and that the prize to be sought is not a 
trophy but justice itself. The nature of the 
lawyer’s work and the factors to be con- 
sidered before deciding to study law are 
considered in detail in the remainder of 
the book. 

Both books are liberally sprinkled with 


tables and charts. 


The second book, with a great deal of 
detail, considers the nature and variety of 
opportunities available to law graduates. For 
example, the author abstracts materials 
from the Department of Commerce survey 
and states that, of the 140,000 lawyers en- 
gaged in independent practice in the United 
States—out of a total of 195,000 law- 
yers in the entire country, three fourths 
practice alone, that is, without partners. 
About 15 per cent practice in firms of only 
two partners, and the remainder are in the 
larger firms. 

“As might be expected, the average in- 
come per lawyer tends to increase with the 
size of the firm with which he is associated. 
For example, lawyers practicing by them- 
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selves averaged (mean net income) about 
$5,800 a year in 1947, whereas each lawyer 
in two member firms averaged $8,000, or 39 
per cent more. Likewise, the larger the 
partnership the more each member makes. 
Thus, lawyers in “three member” firms 
averaged $12,800 annually while those in 
“nine or more member” firms averaged 
$27,200, or almost five times as much as 
for solo practitioners.” 


Again, a pleasantly descriptive account of 
rural or small-town practice is filled with 
good sense. Concerning employment with 
the federal government, the author presents 
quite a bit of detailed information in dis- 
cussing many different agencies running 
the gamut from the Federal Trade Commis- 
sion to the Judge Advocate General’s Corps. 


lively and en- 
is often 


The author’s style is 
thusiastic, and his presentation 
peppered with humorous tidbits. 


Both books make interesting reading. 


Goals by Democratic Means 


American Conservatism in the Age of Enter- 


prise. Robert Green McCloskey. Harvard 
University Press, Cambridge, Massachu- 
setts. 1951. 193 pages. $3.25. 


Observers of the present Supreme Court 
are watching as a “preliminary”—perhaps 
as the main event—the conflict within it 
over whether the rights guaranteed by the 
first eight amendments deserve a “pre- 
ferred position.” If granted a “preferred 
position,” the usual presumption of con- 
Stitutional validity will not be extended 
to legislative acts abridging them. Justices 
Frankfurter, Black and Douglas have gone 
into opposite corners on the issue today, 
while those familiar with the history of 
the Court recall an earlier struggle con- 
cerning a similar status for “property rights.” 
That such a hierarchy of values exists in 
democratic theory, with human rights stand- 
ing higher on the ladder than property 
rights, is Professor McCloskey’s thesis in 
American Conservatism in the Age of Enter- 
prise. He does not tell us, however, whether 
such a hierarchy should be read into the 
Constitution. 


To make clear the framework within 
which the remaining chapters are set, Pro- 
fessor McCloskey first defines, and argues 
for, his conception of the democratic value 
hierarchy. “The true and central concern 
of American democracy is the morally free 
individual; the right of the individual to 
maintain his dignity and develop his moral 
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capacities is at the apex of the democratic 
value hierarchy.” Free speech and economic 
freedom are instruments for the attainment 
of this higher value; free speech is more 
directly related to its attainment than eco- 
nomic freedom, although both are indis- 
pensable in their proper measure. Such an 
order of values, Professor McCloskey finds, 
was implicit in the political thought of the 
Founding Fathers. But, as materialism 
everywhere replaced humanitarianism (and 
humanism) in American thinking during the 
latter half of the nineteenth century, this 
order was inverted and conservative forces 
“laid claim to democracy.” This perversion 
of the democratic ideal left America in a 
paradox: a paradox of wanting to pursue hu- 
manitarjan goals (as it did in legislative enact- 
ments) but hesitating for fear of destroying its 
democratic tradition in the process (thus 
it accepted judicial review even while the 
Supreme Court invalidated its social legis- 
lation). The manner in which this corrup- 
tion of the democratic ideology was accom- 
plished so that the form of the earlier 
tradition remained while its content was 
drained out is the subject of Nis succeeding 
chapters. Three leaders in this process— 
William Graham Sumner, Stephen J. Field 
and Andrew Carnegie—are examined, with 
a discussion of both the man and his con- 
tributions. 

American conservatism has always con- 
sisted of three primary elements: an em- 
phasis on property rights, an adversion to 
popular control of the government and a 
concept of elitism. However, its programs 
and the sanctions evoked to support its 
claims have changed in response to changed 
historical circumstances. In the nineteenth 
century, its program was to secure for 
business almost complete freedom from 
government regulation; its sanctions were 
found in the dictates of classical economics 
and Darwinian biology. William Graham 
Sumner, from his lectern and writing desk 
at Yale University, formulated a scientific 
defense of conservatism in these terms. 
Insisting that he was free from any ethical 
preoccupations, he sought first in economics 
and then as a pioneer in sociology to demon- 
strate empirically that inequality is the 
condition of the survival of the fittest, that 
progress is dependent on capital accumula- 
tion and that society is too complex to per- 
mit rational planning by a democratic gov- 
ernment. By defining social welfare in 
terms of “economic power, material pros- 
perity, and group strength for war,” Sum- 
ner placed materialism at the center of the 
American value system; laissez faire, a 


Books ... Articles 


glorification of the successful businessman, 
and an unconditioned right to the posses- 
sion and use of property resulted. In a 
generation obsessed with science, he pre- 
sented a scientific statement of conserva- 
tism to an America which had already 
accepted its premises and wanted only the 
comfort of a sophisticated proof of them. 


But Sumner, who pushed his logic to 
its extremes, was in one sense unpalatable 
to America. It fell to Stephen J. Field, on 
the bench of the Supreme Court, to fit this 
conservatism into the earlier democratic 
tradition. In doing so, he prevailed upon 
the Court to guarantee property, the very 
protection which Sumner had feared it 
would not receive from a democratic ma- 
jority. As ill prepared as constitutional 
law may have been in 1870 to render this 
service, the necessary weapon was soon 
forged out of the “due process” clause of 
the Fourteenth Amendment. The _ story 
from the Slaughter House Cases to Lochner 
v. New York is familiar. The process where- 
by the values of this new materialism were 
brought within the earlier democratic tradi- 
tion—an identification of the principles of 
laissez faire conservatism with the concept 
of universal natural rights—is best seen 
in Field’s early dissents and then in his 
concurrences on the Court. The study of 
his life reveals the interplay of forces which 
insured the success of this new, and false, 
synthesis. The end product was an accept- 
ance as law of that which Sumner had 
offered as economics and sociology. At 
the same time, the judiciary joined the 
successful businessman in the member- 
ship of the conservative elite. 

If Sumner’s empiricism and Field’s dog- 
matism precluded for them any qualms about 
this new materialism, such was not true 
for all Americans. Some of their contem- 
poraries could not completely forget the 
earlier humanitarian values of the demo- 
cratic tradition—indeed, a few never did— 
and remained uneasy in the Gilded Age. 
Andrew Carnegie felt the full force of these 
apprehensions and set himself to the task 
of satisfying them. Driven by an entre- 
prenurial energy and business acumen which 
established him as foremost among American 
industrialists, he nevertheless feared that the 
“pursuit of wealth” was degrading to the 
individual and dangerous for the species of 
democracy which he embraced. Professor 
McCloskey finds this inner conflict best 
illustrated by the inherent contradiction 
between his writings on labor problems 
and his conduct during the Homestead 
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Strike. Carnegie’s solution consisted of 
two parts. First, he reviewed American 
history in Democracy Triumphant to demon- 
strate that democracy (the absence of 
hereditary privilege and the maintenance of 
universal suffrage) is the condition of social 
advance. Again, social advance is measured 
primarily in material terms—miles of rail- 
road track, bushels of grain, tons of steel. 
Of course, the individualism which dem- 
ocracy provides and capitalism demands 
produces great inequality of wealth. But 
this inequality not only is necessary for 
future progress under the law of the sur- 
vival of the fittest, but is the real justifica- 
tion for the successful businessman. The 
entrepreneur is a trustee of the community, 
a steward of God; he must use his wealth 
for the betterment of the community. Dur- 
ing his life, it must be spent on further 
industrial expansion and on good works 
(libraries, schools, art centers); at his death, 
it must be surrendered to the community. 
Thus, the successful businessman is canon- 
ized; the inherited belief in moral values 
is reconciled with the pursuit of material 
goals. Most important, the realization of 
democratic ideals is not abandoned; their 
attainment is merely postponed while ma- 
terial progress prepares the way. If not 
identical, democracy and capitalism are made 
the conditions of each other’s survival. 


American Conservatism in the Age of Enter- 
prise is an excellent book; it is well-writ- 
ten, concise and sufficiently free of the 
usual academic trappings to interest all 
who are concerned with the future of dem- 
ocracy. Although discussing extremely con- 
troversial matters, Professor McCloskey has 
not turned out a polemic; rather, after 
briefly stating his position, he develops his 
thesis with the careful skill of a historian 
and the insight of a clear thinker. The 
result is a penetrating analysis of a forma- 
tive stage in the development of American 
political theory. In his essays on Sumner, 
Field and Carnegie, the author has brought 
together much material which previously 
could be only obtained from many random 
sources. One only regrets that he lacked 
the space to develop further and to docu- 
ment the argument of his first chapter; one 
would like to know, for instance, at what 
point free speech or economic freedom 
cease to be indispensable for the achieve- 
ment of the higher democratic value. Pro- 
fessor McCloskey raises pertinent questions 
about each of his subjects, and in so doing 
seeks to help us to answer a larger ques- 
tion: can we follow our humanitarian im- 
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pulses, particularly those demanding greater 
state regulation of the use of private prop- 
erty, without sacrificing our democratic 
traditions? His answer is that we can. 
Those who agree with him are now supplied 
with new ammunition; those who disagree 
face an argument which cannot be safely 
ignored. 


Parties of the First, Second 
and Third Parts 

Collective Bargaining. Neil W. Chamber- 
lain. McGraw-Hill, 330 West 42nd Street, 
New York 18, New York. 1951. 534 pages. $6 

Collective bargaining is a process which, 
while not new, seems new because of the 
tremendous growth of its use in the last 
15 years. It soon became apparent, as more 
was learned of its involvement of person- 
alities and of the vital spots it touched, that 
there was more to it than met the eye. 
It became, or is becoming, a science made 
up of many sciences. 

To study a science, it must be taken 
in small doses, and to communicate under- 
standing of an undefinable, it is best to 
break it down into its component parts and 
show the function of each part and _ its 
relationship to all other components. Col- 
lective bargaining, a practice by which em- 
ployees and employers correlate their occu- 
pational activities, is largely incapable of 
definition, but Mr. Chamberlain has man 
aged very well by successfully analyzing its 
component parts, to convey to the readers 
what collective bargaining is and what it 
means. 

He lays groundwork for this sort of 
reaching-an-understanding by his discussion 
of the agreement conference and by the 
incorporation of excerpts from an actual 
conference showing management and repre 
sentatives of the employees expressing an 
intention to enter into a bargaining agree- 
ment to cover specific conditions of employ- 
ment. 

Environmental factors are important, too, 
in this field because the protagonists cannot 
escape them. 

Unions by their very nature are political 
organizations. Their officers are elected and 
they function through democratic parlimentary 
processes. Union offices are sought by 
candidates. A candidate secures his office 
through election. To have an election there 
must first be a campaign. In a campaign 
there are always issues and oratory, and 
whatever the issue, the employer relation- 
ship is affected. 
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The candidate seeks to justify his aspira- 
tion for the office by his promises of bene- 
fits to the electorate, and the boss is the 
fall guy. It is he who is pictured as with- 
holding from the voters in this union all of 
the juicy plums the candidate promises to 
secure. Sometimes this campaign oratory 
backfires and places the newly elected 
officer in an untenable position when he 
cannot deliver all that he promised when he 
was a candidate. The voters sometimes re- 
fuse to treat these promises as just so much 
campaign oratory and become embittered 
against the boss. The boss’s job has polit- 
ical aspects too. His conduct comes up for 
periodic review before the board of directors, 
and it is judged by any number of factors, 
of which making a profit is only one 

The political is but facet of the 
personalities who meet to agree upon the 
terms and conditions that still a_ third 
personality wishes to impose upon himself 
and his employer and their business rela 
tionship. 


one 


agreement 
two strikes 
more 


that any 
to be 
outset, but 


It is a wonder then 
is reached. There 
success at the 


seem 
against 
agreements are consumated successfully now 
than ever before. Perhaps it is because both 
union and management offer careers to 
those who can play the roles of the parties 
of the first and second part, who can nego- 
tiate agreements, settle grievances, cope 
with all sorts of personalities and still hold 
their respective jobs. 

The author Says he wrote the book be 
cause of a teaching need for a single book 
that would bring together some of the more 
important work on the subject of collective 
bargaining. He has stressed the develop- 
mental character of collective bargaining by 
giving space to its history; in the same way 
he analyzes grievance procedures from 
which stem many of the conditions embodied 
as rules in the final agreement, and he ends 
with a suggestion as to the possibilities of 
union-management cooperation. 

A tone of practicality is given throughout 
by the use of examples of grievance proce- 
dure, collective bargaining agreements and 
other practical source material. 


Is v. Ought 
Leviathan and Natural Law. F. Lyman 
Windloph. Princeton University Press, Prince- 
ton, New Jersey. 1951. 147 pages. $2.50. 
The other night on a television program 
an all-girl chorus sang very beautifully about 
democracy and our freedoms and America 
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where liberty abounds. This seems to be in 
keeping with the fad of constant chatter 
about “our way of life.” The fad is danger- 
ous in that it lulls most minds into a sense 
of false security; those who indulge in the 
democratic persiflage of “expressing their 
own opinion” have lost the true meaning of 
the words “government, liberty, democracy 
and freedom,” and their repetition on any 
trivial occasion does not enlighten the lis- 
tener but rather causes him to attach little, 
if any, meaning to such important words. 
This is a little think-book which, in this fate- 
ful and decisive year of 1952, can goad 
thinking people into some serious thinking 
about this form of government of ours which 
derives its just powers from the consent of 
the governed. 

The author takes two great philosophies 
of law—natural law, as propounded by 
Aquinas, and positive law, as propounded 
by Hobbes—and laying these two theories 
side by side for a comparison, he stirs in the 
mind of the reader disturbing questions like 
these: Have we, the people whose fore- 
fathers breathed sovereignty into our govern- 
ment, lost that sovereignty? Have we sub- 
stituted as a standard of conduct a law of 
the majority rule for a law of natural justice? 

And if this last is an illusion, or has come 
to be regarded as an illusion, then govern- 
ment of the people and by the people will 
perish from the earth, for, of all political 
forms, democracy most needs an ethical sys- 
tem to support it. The only plan by which 
democracy can become a working reality is 
for a people, at once like-minded and willing 
to make compromises, to take the power 
and keep it. 

Nineteen hundred fifty-two is a year of 
decision. If called upon to make a decision 
—can you? Or have you, too, succumbed 
to the melody and lost the song? 


How to Tell Your Story 


Speak Up, Management! Robert Newcomb 
and Marg Sammons. Funk & Wagnalls 
Company, 153 East 24th Street, New York 
10, New York. 1951. 308 pages. $5. 

The trouble with business nowadays, say 
the authors, is that in the process of grow- 
ing up, it has lost that old-time contact with 
the people who work in the business at levels 
lower than management. But what hasn't 
changed over the years is the personal de- 
sire of people to be appreciated and to be 
a part of an activity. This change in the 
business relationship with employees and 
this unchanging principle of the psychologi- 
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cal make-up of man need not result in con- 
tinous bickering, unrest and antagonism. 

There is a method by which the bosses can 
re-establish contact with their employees in 
a modern manner. This is by the effective 
utilization of communication. The authors 
say there are 101 ways for management to 
speak up. 

For the most part management has been 
in hot water because of its reluctance to 
speak up and tell its story to its employees 
and the general public. As far as the public 
is concerned, this job has been left, to some 
extent, to business associations and cham- 
bers of commerce, but they do not do the 
whole job. Essentially this relationship with 
employees is one that must be cultivated and 
maintained on an individual business basis. 

Many firms have successfully used several 
of the means of communication suggested 
and discussed by the authors, who have in- 
stalled and nurtured to successful operation 
many of the devices of communication of 
management’s story. 

Don’t get the idea that the book is one 
that makes a suggestion that every company 
should have an employee publication, for 
while the authors do laud the effectiveness 
of a company publication, it isn’t the only 
suggestion advanced. 


To Replace Blackstone 


Our Legal System and How It Operates. 
Burke Shartel. University of Michigan Law 


School, Ann Arbor, Michigan. 1951. 629 


pages. $6. 

This book is a collection of five lectures, 
enlarged and revised, delivered at the Uni- 
versity of Michigan on the Thomas M. 
Cooley Lectureship. 

Of the American student’s need for an 
introduction to the legal system there can 
be little doubt. For the last several decades 
the beginning student has been projected 
into the midst of the law as a person might 
be thrown into the river and told to swim. 
He started reading cases and discussing 
legal problems without any preliminary ex- 
planation of the character or operation or 
aims of the legal system. 

In the last few years different law schools 
have attempted to meet the need for some 
sort of introductory work on law, among 
them the University of Michigan Law 
School. The present volume is the fourth 
version of the author’s efforts to produce a 
suitable book of this character. A  sub- 
stantial part of the material was delivered 
two years ago in a series of public lectures 
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known as the Cooley Lectures. Revised and 
enlarged, it is now published as the third 
volume in the annual series which bears 
that name. 


Canadian Sales Tax 


The General Manufacturers Sales Tax in 
Canada. John F. Due. Canadian Tax Foun- 
dation, 4 Carlton Street, Toronto 2, Canada. 
1951. 202 pages. $2. 

The Canadian General Sales Tax is the 
sole example, in major English speaking 
countries, of a general manufacturers sales 
tax. Despite widespread advocacy of such 
a tax in other countries, especially in the 
United States, little study has ever been 
made of the Canadian tax, either within the 
country or by outsiders. This volume is in- 
tended to provide a relatively comprehen- 
sive analysis and evaluation of the tax, 
considering its development; major features 
of its structure, operation and administra- 
tion; the distribution of burden of the tax; 
and the appropriate role of the tax in the 
Canadian tax structure. 
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“Settlement” by Force .. . Government 
settlement of labor disputes by seizure of 
public utilities is the topic of this article. 
Experience of the railroad industry—the 
largest and most frequently seized—is re- 
viewed by the chairman of the Association 
of Western Railways.—Loomis, ‘“Govern- 
ment Seizure of Public Utilities as a Method 
of Settling Labor Disputes,” Public Utilities 
Fortnightly, November 22, 1951. 


Arbitration Award—Contract or Judg- 
ment? . .. The arbitration award in labor 
disputes is analyzed by the author. In addi- 
tion to consideration of its nature and of 
enforcement procedure, he suggests “that 
arbitration statutes should be perfected and 
simplified in every state so that awards 
may be enforced or challenged with a 
minimum of red tape and technicality.”— 
Boles, “Legal and Economic Significance of 
Labor Arbitration Awards,” Southwestern 


Law Journal, Fall, 1951. 


Growth of Lobbying . . . The organized 
economic bloc—long a factor in the Ameri- 
can legislative process, lately a most impor- 
tant factor—is the subject of this discussion. 
A Utah law professor weighs advantages and 
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disadvantages of the existence of such pres- 
sure groups.—Dykstra, “The Impact of Pres- 
sure Groups on the Legislative Process,” 
Washington University Law Quarterly, June, 
1951. 


Patent Right’s Position in American 
Economy... In this comprehensive article the 
patent right is studied as to its history in the 
United States and in comparison with the 
patent right in other countries. Also dis- 
cussed is cross-licensing by corporations 
with regard to patent rights——Drews, “The 
Patent Right in the National Economy of the 
United States,” Journal of the Patent Office 
Society, March, April, May and June, 1951. 


Speak Softly, Congressmen . . . Congres- 
sional speech has enjoyed a peculiar immu- 
nity ever since the days of Jefferson, Wyo- 
ming’s Senator Lester Hunt would now 
seek to limit abuses of this immunity.— 
Yankwich, “The Immunity of Congressional 
Speech—Its Origin, Meaning and Scope,” 
University of Pennsylvania Law Review, May, 
1951. 


The Three D’s . . . Dissolution, divorce- 
ment and divestiture, as stressed by econ- 
omists who would attack corporate bigness 
as an evil in itself, are often cited as means 
“to turn the clock back toward some era 
of small business that is falsely assumed to 
have been more competitive.” The writer 
seeks effective competition under consistent 
standards of policy and procedure which 
would tend toward conformity and “pro- 
duce a steady increase of guidance to busi- 
ness.”—Smith, “Effective Competition: Hy- 
pothesis for Modernizing the Antitrust Laws,” 
New York University Law Review, July, 1951. 


Procedural Problems in Pricing .. . 
How may proceedings under Section 407 of 
the Defense Production Act of 1950, provid- 
ing the time and manner in which protests 
against any regulation or order relating to 
price controls may be prosecuted, be limited 
by the President ? When shall protests filed 
in accordance with statutory provisions be 
accorded consideration by a board of re- 
view? See Hall, “Price Control Under the 
Defense Production Act of 1950,” South- 
western Law Journal, Spring, 1951. 


Twice-Told Tales . . . Abuses of the 
copyright law which occur when unscrupu- 
lous individuals, tempted by legal uncertain- 
ties in the law itself and the large sums of 
money involved, lay claim to the literary 
works of successful authors are discussed 
by a California attorney.—Nimmer, “Inroads 
on Copyright Protection,” Harvard Law Re- 
view, May, 1951. 
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Projected Regulation in Nuclear Field 
Since the nuclear-energy industry may 
revolutionize power production within the 
next 25 years or so, according to the writer, 
why not set up a joint committee for “the 
sole purpose of a continuing study of the 
regulatory problems posed by atomic energy 
as it affects the [utilities] industry” ?— 
Callahan, “Utility Regulation for Nuclear 
Energy,” Public Utilities Fortnightly, Septem- 
ber 13, 1951. 


Testator’s Privilege to Change His Mind 
Problems which arise when a testator 
who wishes to revoke a will or codicil is 
prevented by force, fraud, or a combination 
of the two, from so doing are considered 
by an Ohio State University law professor.— 
Page, “Of Forbidding or Hindering the 
Testator to Make Another Testament,” 
Wisconsin Law Review, May, 1951. 


Instrument of Terror and Repression? 
Of the American Bar Association’s pro- 
posed test oath for lawyers, the authors 
express fear that “the disavowals will almost 
inevitably become more and more minute 
and increasingly tied to the political neces- 
sities of the moment” and that lawyers who 
feel free “to take the first oath may begin 
to feel reluctant at some future one, when 
it will have become an established mech- 
anism.”—Koenigsberg and Stavis, “Test 
Oaths: Henry VIII to the American Bar 
Association,” Lawyers Guild Review, Sum- 
mer, 1951. 


The Cruelest Years . Support con- 
tracts, engendered by the desires of aging 
parents to be assured of food, clothing, 
shelter and, on death, decent burial, are the 
subject of this article. It is directed par- 
ticularly to counsel for farmers who turn 
over their assets to “repay any child who 
will guarantee the above-named essentials,” 
and maintains that “parties to a support 
contract are living in jeopardy.”—Eckhardt, 
“The Support Contract,” Wisconsin Law 
Review, July, 1951. 


Democracy and the Nuremberg Prosecu- 
tions .. . Customary “democratic preference 
to permit the escape of ninety-nine guilty 
men rather than suffer the injustice of con- 
victing one innocent,” while constituting a 
sound balance of values in a stable society, 
may “turn into a perversion of the rectitude 
norm itself in a culture which is saturated 
with blood.” Abandonment of prosecutions 
as authorized by the Nuremberg Charter is 
questioned by the author.—Arens, “Nurem- 
berg and Group Prosecution,” Washington 
University Law Quarterly, Tune, 1951. 
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and Working People 








Meetings of Labor Men 


University of Minnesota Conference.—A 
two-day conference—the Fourth Annual In- 
dustrial Relations Center Labor Conference 
—will be conducted by the University of 
Minnesota through the facilities of its In- 
dustrial Relations Center and of the Center 
for Continuation Study on February 13-14. 

This year’s conference is designed to as- 
sist union leaders in performing two specific 
aspects of their jobs, namely, negotiating 
effectively and getting membership partici- 
pation in union programs. In addition, 
specific techniques and practical solutions 
to the problems of participants will be 
stressed as in past labor conferences. 

Top men in organized labor from the 
state and from the nation will participate 
and will also be available for advice on 
specific problems of the participants. 

Among the speakers scheduled for this 
two-day labor event are Mark Starr, edu- 
cational director, International Ladies® Gar- 
ment Workers Union; Elmer Walker, AFL 
Board Member, national Wage Stabilization 
Board; Thomas A. Mahoney, research as- 
sistant, Industrial] Research Center, Uni- 
versity of Minnesota; and Samuel C. Evett, 
representative, District 31, United Steel- 
workers of America. 


New York City Bar Association.—“Prep- 
aration and Trial of Labor Arbitration 
Cases” will be the subject of discussion at 
the February 20 meeting of the Association 
of the Bar of the City of New York in New 
York City. 

The panel of speakers will consist of 
Professor Emanuel Stein, chairman of the 
economics department and executive director 
of the Institute of Labor Relations, New 
York University (the arbitrator and econo- 
mist); Burton K. Zorn, member of the 
New York Bar (management counsel); and 
John F. O’Donnell, member of the New 
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York Bar and general counsel, Transport 
Workers of America (union counsel). 


CIO Conventions.—Two state Industrial 
Union Councils have meetings scheduled 
for next month—Louisiana State IUC, 
March 1-2, New Orleans; Pennsylvania 
State IUC, March 26, Pittsburgh. 


Labor-Management Relations 
Improve in 1951 


Strike idleness drops by 40 per cent; 
number of stoppages down 5 per cent. 


The total number of man-days lost be- 
cause of work stoppages in 1951 was at its 
lowest point for any year since World War 
II, the United States Department of 
Labor’s Bureau of Labor Statistics reported 
in its preliminary estimates of last year’s 
labor-management disputes. Although the 
number of work stoppages in 1951 (ap- 
proximately 4,650) was only 5 per cent 
below the 1950 level, the man-days of idle- 
ness arising out of work stoppages took a 
slide downward of 40 per cent—from 38.8 
million in 1950 to 22.6 million in 1951 (see 
chart below). Similarly, from a total of 
2,410,000 workers involved in strikes be- 
ginning in 1950, the number involved in 1951 
decreased to about 2,130,000 workers. 


The pattern formed by the monthly totals 
in the number of strikes throughout 1951 
shows a narrower range than in the previous 
year. In January, organized labor’s antici- 
pation of the imposition of wage controls 
was a factor in many small strikes of short 
duration; however, after wage controls were 
imposed on January 26, 1951, the number of 
stoppages dipped, then jumped to high 
levels in the summer and early autumn and 
receded sharply in November and Decem- 
ber. No industry-wide or nation-wide 
strikes of a protracted nature occurred dur- 
ing the year. 


February, 1952 @ Labor Law Journal 
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THE 1951 STRIKE STORY—STATISTICWISE 


Stoppages beginning in month 


Man-days idle 
(all stoppages) 





Month Workers involved Number 

Number (thousands) (thousands) 

1950 1951 1950 1951 1950 1951 
January 248 438 170 238 2,730 1,280 
February 206 345 57 199 8,590 1,900 
March 298 353 85 131 3,870 1,730 
April 407 363 159 162 3,280 1,910 
May 485 432 354 164 3,270 1,820 
June 483 389 278 189 2,630 1,790 
July 463 440 224 276 2,750 1,880 
August 635 490 ' 346 210 2,660 2,600 
September 521 430 270 200 3,510 2,420 
October 550 470 197 240 2,590 2,750 
November 329 300 200 70 2,050 1,600 
December 218 200 61 55 912 900 
12-month totals 4,843 4,650 2,410 2,130 38,800 22,600 


Source: United States Department of Labor, 


Bureau of Labor Statistics 





Twenty-one stoppages in which 10,000 or 
more workers took part occurred in 1951. 
These strikes directly idled about 500,000 
workers for a total of approximately 6 
million man-days. This contrasts sharply 
with 1950’s 22 strikes which directly affected 
738,000 workers for 21.7 million man-days 
of idleness. 

Fourteen of the 21 large strikes in 1951 
were of brief duration, with seven lasting 
from one to two weeks and seven for less 
than one week. Only four continued for 
more than a month—the two longest of 
these being the southern cotton and rayon 
mills in April and the woolen and worsted 
mills in February. CIO unions were in- 
volved in 12 of the large stoppages, AFL 
unions in five and independent unions in five 

Wages and related matters were again 
the dominant issues in most of these large 
strikes, as they were in almost half of all 
strikes begining in 1951. They were the 
major issues in strikes involving almost 60 
per cent of the workers taking part in all 
stoppages and three fourths of the total 
man-days of idleness. 


What Farmers Should Know 

About Child Labor 
Labor department interprets child-labor 
provisions of federal act. 


When Congress amended the federal Fair 
Labor Standards Act in 1949, the coverage 
of the child-labor provisions was greatly 
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extended. These parts of the new law now 
apply in all states to employment im agri- 
culture during school hours. 

The question and answer summary below, 
as set forth in the United States Depart- 
ment of Labor’s Child-Labor Bulletin No. 
102, is to help farmers understand the new 
federal law and to comply with its child- 
labor provisions. 

Do the child-labor provisions of the Fair 
Labor Standards Act as amended in 1949 
apply to agriculture? 

Yes. They apply generally to farmers 
whose crops or products go either directly or 
indirectly into interstate or foreign commerce, 
as in the case of a farmer who sends his 
product outside the state or delivers his 
product to a canner, processor or dealer 
who he knows will send it outside the 
state, either in its original form or as an 
ingredient of another product. For ex- 
ample, tomato growers who send _ their 
tomatoes to a cannery within the same state 
are covered if the canned tomato product 
made from their tomatoes goes out of the state 

The act does not apply to a farmer if he 
sells only to dealers who market exclusively 
within the same state. 

What do these provisions do? 

They make it «legal to employ children 
under 16 years of age in agriculture during 
school hours. 

This applies to migratory children as well 
as local resident children, but not to the 
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farmer’s own children working on their 


parent’s farm or farms. 
What is meant by “during school hours” ? 


During school hours means the hours 
when the school for the district, where the 
child under 16 is currently living, is in 
session. 


How old must a child be to work on a 
farm outside school hours? 


This act sets no minimum age for em- 
ployment before or after school hours on 
any school day, or at any time on school 
holidays, and during school vacations. 


How can a farmer be sure that the young 
person he intends to hire during school 
hours is at least 16 years of age? 


The farmer is responsible for finding out 
the Correct age of the young worker. He 
will be protected if a certificate of age, issued 
or accepted by the United States Depart- 
ment of Labor, is obtained, which shows 
the young person to be at least 16 years of 
age. 

Where can such a certificate be obtained ? 


In all but four states and in the District of 
Columbia, Hawaii, and Puerto Rico, the 
farmer should have the young person apply 
to the proper official for a certificate. This 
is usually a local school official, who issues 
employment and age certificates under the 
state child-labor laws. 


In Idaho, Mississippi, South Carolina and 
Texas, where there is no accepted state 
system in force, application should be made 
for a federal certificate of age to the Wage 
and Hour and Public Contracts Divisions, 
United States Department of Labor. 


May a farmer have his 
work during school hours? 


own children 


A farmer’s own children are not subject 
to the child-labor provisions of the federal 
law, when they are working on their 
parent’s farm or farms, with or without pay. 

However, the school attendance laws in 
most states require children under 16 to at- 
tend school. 

Is a farmer in violation of the federal law 
if the under-age children working on his 
farm were not hired by him personally? 

A farmer is responsible for every under-age 
child working on his farm. This includes 
children hired either individually or as a 
family group by labor contractors, proces- 
sors or others. 

What are the penalties for violation of the 
child-labor provisions of the Fair Labor 
Standards Act? 
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“One of the most significant features of 
nineteenth century industrial and social re- 
form was the complete absence of the 
Churches, established or non-conformist. 
It is astonishing to find that such great 
religious reformers as Wesley and Wilber- 
force appear to have accepted the new 
social order without realizing in the least 
that there was an appalling social as well 
as moral problem to solve. Indeed no- 
where was the class distinction between 
rich and poor more punctiliously observed 
than in the pews of Church and Chapel, 
and while personal conduct received due 
attention from the pulpit, the system met 
with little criticism.''—-Somervell, Industrial 
Peace in Our Time. 





The act provides, in case of wilful viola- 
tion, a fine up to $10,000. For a_ second 
offense, committed after conviction for a simi- 
lar offense, a fine of not more than $10,000 
or imprisonment of not more than six months, 
or both, may be imposed. The Secretary 
of Labor may ask a federal district court 
to restrain future violations of the child- 
labor provisions of the act by injunction. 


‘Wage Making in Puerto Rico” 


Reprinted below is a letter to the author 
of this article, which appeared in the Octo- 
ber, 1951 issue of the JouRNAL, from Mr. 
William R. McComb, administrator, Wage 
and Hour and Public Contracts Division, 
United States Department of Labor. The 
author is Dr. Walter K. Joelson, economic 
consultant for the Economic Development 
Administration in San Juan, Puerto Rico, 
Dear Dr. Joelson: 

I have read with great interest your 
article in the LaBor Law JouRNaL of Octo- 
ber, 1951, entitled “Wage Making in Puerto 
Rico” and I was particularly impressed with 
the fair and intelligent approach with which 
you discussed this complex problem. As 
you are aware, the Fair Labor Standards 
Act has been a material factor in improving 
the living standards of the Puerto Rican 
worker and this in turn has reacted to the 
benefit of the Island’s entire economy. 

There are several points which you raise 
in your article concerning the composition 
and procedures of the Special Industry 
Committees appointed for Puerto Rico pur- 
suant to the provision of the Fair Labor 
Standards Act, upon which I should like to 
comment. 
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I note with interest your suggestion that 
a larger representation of the public inter- 
est might be desirable. Except in instances 
where unanimous agreements have been 
obtained, the representatives of the public 
under the present tripartite setup act as a 
balancing influence, and the final decision 
of the committees in practically all cases 
where there have been disagreements among 
the members ultimately rests with the 
public representatives. If, however, the 
public members alone were in a majority 
and could recommend a rate which had the 
approval of neither the labor nor manage- 
ment representatives, there would be no 
incentive for these two groups to depart 
from their original positions and both might 
tend to.adopt more intransigent attitudes. 
The public members, in turn, would be 
deprived of knowledge as to the real at- 
titude of the labor and management repre- 
sentatives and this would make arrival at 
an appropriate rate more difficult. Accord- 
ingly, I feel that the present method of 
equal representation of the three groups is 
preferable and lends more weight and ac- 
ceptance to the committees’ recommendations. 


In your article, you also suggested that 
the public members of the committees 
should either serve on a number of com- 
mittees or be chosen from a small panel of 
persons permanently available for com- 
mittee service. As you know, many public 
representatives have served on several com- 
mittees and most of those who have not 
had previous direct committee service have 
had wide background experience in similar 
work. As you mention, in view of the 
vital importance of the minimum wage rates 
established under the Fair Labor Standards 
Act to the economy of Puerto Rico, it is 
desirable to obtain members of the highest 
calibre. However, owing to the length of 
time required for committee sessions, it is 
not usually possible for members of this 
type to be available for service at all times. 


With reference to your suggestion for 
secret balloting, it must be borne in mind 
that a majority of the committee members 
must sign a report containing its recom- 
mendation, In addition, it is necessary that 
the privilege of dissenting from the ma- 
jority recommendation be provided for, and 
secret voting would encourage the filing of 
dissenting opinion’ to make clear the posi- 
tion taken by members who did not concur 
with the majority recommendation. Thus, 
no change in the actual votes could be 
anticipated from making the voting pro- 
cedure secret. 
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Guilds were frequently prosecuted by 
municipal authorities for overcharging. 
This became more frequent towards the 
close of the Middle Ages: ‘‘Further they 
say that dyers, tanners and drapers are 
dwelling in the town of Ware . . . and 
that the same .. . use their craft in too 
excessive wise ... to wit... (they)... 
take for a cloth sometimes half a mark, 
sometimes 40d and sometimes more, 
where they were wont to take for a cloth 
éd only; and the aforesaid tanners buy ox 
hides . . . at a low price and refuse to sell 
them unless they gain on them fourfold, 
to the greatest oppression and damage of 
the whole people.’’—King's Bench Ancient 
Indictment, 1354. 





As you know, the committees wherever 
possible explore the profit and loss ex- 
perience of Puerto Rican firms with great 
diligence. However, profit and loss state- 
ments for small individually-owned or family- 
controlled businesses are frequently a poor 
index as to the actual economic health of 
a particular enterprise or to its ability to 
pay higher minimum wages. Other factors 
also deserve careful consideration and con- 
centration on profit and loss statements 
alone would be unlikely to yield satisfac- 
tory results. In this connection, it might 
also be pointed out that occasionally Puerto 
Rican firms in a particular industry may 
enjoy a decided competitive advantage over 
mainland producers by virtue of their lower 
labor costs but owing to intense competi- 
tion among themselves, their profit posi- 
tions may not be favorable. 


With regard to the timing of wage 
orders, the committees are not usually able 
to foresee future developments with enough 
precision to determine how long a par- 
ticular rate should remain operative. In 
the few instances where committees have 
recommended review of rates, at particular 
times, the divisions, with the advantage of 
being able to examine current trends as 
they develop, have found as a practical 
matter that a somewhat longer interval was 
more desirable. In a dynamic economy, 
changes in cost factors are constantly oc- 
curring and Puerto Rican producers can 
not be isolated from such developments. 
As a practical matter, changes in Puerto 
Rican wage rates are usually made at less 
frequent intervals than on the mainland, 
where practice for a number of years has 
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been the annual renegotiation of union 
agreements. 

Your suggestion that “the Administrator 
might subpoena and make available to the 
industry committees all relevant data con- 
cerning the operations of mainland firms” 
would create an insuperable problem of 
administration and might jeopardize the 
entire wage-order program for Puerto Rico. 
Moreover, the establishment of appropriate 
minimum wage rates requires the exercise 
of intelligent judgment and can not be 
based solely on cost accounting analyses. 

In addition to the benefits which the Fair 
Labor Standards Act has brought to Puerto 
Rico through operation of the wage order 
program, administration of the act has also 
served to correct certain abuses and to 
eliminate certain inefficient methods of pro- 
duction or distribution which had cut into 
the meager earnings of the workers in- 
volved. For example, homeworkers in the 
needlework industry formerly had _ their 
earnings reduced considerably through im- 
proper deductions for imperfect work or 
soiled goods. Such practices had reached 
the point of constituting arbitrary and un- 
justified charges against workers receiving 
the bare minimum before the deductions 
were made. At an advisory hearing I held 
on this problem, it was revealed that there 
were instances where soiled goods had been 
laundered and sold although these goods 
had been charged against the homeworker 
as a total loss. These abuses have been 
corrected through the divisions’ enforce- 
ment policy relative to deductions which 
protects the rights of the workers but 
still leaves the employers free to discharge 
workers who do not exercise proper care 
in the execution of their work and protec- 
tion of goods or to prosecute for fraud or 
other legal offenses. Similarly, the regula- 
tions relating to homeworkers have tended 
to improve methods of distribution by re- 
ducing the number of subcontractors and 
assuring the commissions or fees for middle- 
men are not deducted from the minimum 
wage required to be paid to homeworkers 
under. the law. 

Again I wish to express my appreciation 
for your careful analysis of the industry 
committee procedure in Puerto Rico and 
for your courtesy in sending a copy of 
your article to me. Since this note may be 
of interest to the editors of the LABor Law 
JourNaL, I am sending a copy to the 
JOURNAL. 

Very truly yours, 
Wm. R. McComb 
Administrator 
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Hearings to Be Held 
on Employment of Minors 


Proposed bans affect certain jobs in 
meat-packing and bakery industries. 


Proposed bans on the employment of 
boys under 18 in certain meat-packing jobs 
and in the operation of certain power-driven 
machines in bakeries are scheduled to be 
heard at public hearings in Washington, 
D. C., in February. The meat-packing hear- 
ing is slated for February 5, to be followed 
by the bakery hearing on the sixth. 

Testimony will be taken at the hearings 
on two proposed orders—copies will be 
available from the Bureau of Labor Standards, 
United States Department of Labor, Washing- 
ton 25, D. C. The meat-packing report, 
“Hazardous Occupations Report No. 10,” 
and the bakery-machines report No. 11 are 
both available free. 


New York Employers Briefed 
on Disability Benefit Payments 


Commissioner rules employer payment 
of contributions results in taxable in- 
come. 

In a recent ruling by the Commissioner 
of Internal Revenue, the income tax status 
of employee contributions toward the cost 
of disability benefits, required by New York 
State law, was defined. 


Summarily, the ruling indicates that in- 
come received by employees when their em- 
ployers pay the employee contributions for 
disability benefits is taxable income, @xcept 
where a plan was in existence on the effec- 
tive date of the Disability Benefits Law, that 
is, on April 13, 1949. Although the ruling 
points out that employers are relieved of the 
obligation to withhold tax on such income 
for 1951, they are required to do so from and 
after January 1, 1952. 

The substance of the Commissioner’s rul- 
ing is as foliows: 

“The question of withholding of income 
tax at the source on contributions required 
by employees under Article 9 of the New 
York workmen’s compensation Law has 
been reconsidered by tltis office and it is 
held that the withholding of income tax in 
accordance with I. T. 4010, C. C. 1950-1 P. 30, 
will be applied prospectively so as to require 
withholding only as to pay roll periods be- 
ginning on or after January 1, 1952.” 


February, 1952 @ Labor Law Journal 
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An Analysis of Grievance Procedures 


Labor department study indicates their 
most common characteristics. 


A study that should prove interesting 
and helpful to both labor representatives 
and personnel men alike is one conducted by 
the Bureau of Labor Statistics, United 
States Department of Labor, and prepared 
by the Division of Industrial Relations. The 
investigation, entitled “Grievance Proce- 
dures in Union Agreements, 1950-1951,” is 
presented here in part: 

Procedures for handling employee griev- 
ances were outlined in 94 per cent of 2,850 
labor-management contracts recently ana- 
lyzed by the Bureau of Labor Statistics. 
Most of the remaining agreements referred 
to but did not describe a grievance procedure. 

Three- and four-step procedures were 
most frequent. Many agreements had pro- 
visions designating the party to present the 
grievance; fixing time limits on the initia- 
tion and processing of grievances; requiring 
a written record; specifying pay allowances 
for grievance work; and protecting grievance 
representatives from lay-off. Mediation was 
rarely required, but arbitration was common. 

Questions of basic wages, hours and 
working conditions are usually settled in 
signed agreements between employer and 
union, but problems of interpretation and 
application almost always arise. Moreover, 
situations frequently develop which were 
not foreseen when the agreement was ne- 
gotiated. Problems of seniority, work loads, 
job rates, etc., are likely to be numerous in 
a period, such as the present, when many 
plants are changing their operations to de- 
fense production. 

Efficient and orderly arrangements for 
settling grievances are among the most 
important aspects of the employer-employee 
relationship. In this, a clearly defined 
written grievance procedure in the agree- 
ment is an important consideration. It can 
not, obviously, guarantee harmonious in- 
dustrial relations, since many factors come 
into play in the day-to-day administration 
of the contract. 


CHARACTERISTICS 
OF GRIEVANCE PROCEDURES 


Slightly over a tenth (302) of the 2,850 
contracts were examined in detail. Of these, 
155 covered a minimum of 5,000 workers 
each and were applicable to a total of 3,300,000 
workers. The remaining 147 agreements, 
selected at random from the contracts 
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covering relatively small companies, covered 
in the aggregate about 100,000 workers. 
Two thirds of both the agreements and 
workers involved were in manufacturing 
industries. The contracts studied were in 
effect during all or some part of 1950, and 
most of them continued into 1951. 


Disputes subject to grievance procedure 
were usually limited to the interpretation 
and application of the existing agreement. 
Either by implication or by explicit provi- 
sion, matters involving substantive changes 
or additions to the contract were generally 
excluded from the grievance procedure. Fre- 
quently, specific issues subject to grievance 
procedure were named, such as application 
of seniority in layoff, recall, promotion and 
transfer, disciplinary action and discharge, 
and rate-setting for new jobs, etc. On the 
other hand, specific issues were excluded 
from the grievance procedure in about a 
tenth of the 302 agreements. Among these, 
discharge during the probationary period 
was the issue most often excluded. Other 
issues sometimes excluded were disputes 
over the general wage level, certain manage- 
ment rights, jurisdictional disputes, hiring, 
promotion and transfer. 


Presentation of Grievances.—The Labor 
Management Relations Act of 1947 provides: 
“Any individual employee or a group of 
employees shall have the right at any time 
to present grievances to their employer and 
to have such grievances adjusted, without 
the intervention of the bargaining repre- 
sentative, as long as the adjustment is not 
inconsistent with the terms of a collective- 
bargaining contract then in effect: Provided 
further, That the bargaining representative 
has been given opportunity to be present at 
such adjustment.” This legal requirement 
was specifically indicated in a substantial 
proportion of the contracts. 


The most common provision (included in 
87 agreements) made initial presentation of 
the grievance optional between the union 
steward and the employee involved. Most 
of these agreements gave the employee the 
choice of presenting his grievance alone or 
jointly with his steward, or having his stew- 
ard present it for him. Thus: “The aggrieved 
employee, the department steward, or both, 
at the employee’s option, may take up any 
grievance with the employee’s immediate 
supervisor, providing, however, that in the 
event the aggrieved employee presents a 
grievance without the assistance of a stew- 
ard, the steward shall be notified and given 
the opportunity to be present at the settle- 
ment.” 
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Another substantial group of agreements 
(75) called for presentation of the grievance 
by the steward alone. However, several 
of these also specifically affirmed the Labor 
Management Relations Act guarantee of the 
employee’s right to present his own grievance. 


Steps of Grievance Procedure.—Usually, 
the processing of an unresolved complaint 
entails a series of steps, with a higher level 
of union and management authority parti- 
cipating at each successive stage. If the 
employee or union is dissatisfied with man- 
agement’s decision—or vice versa, in griev- 
ances initiated by management—recourse 
may be taken to the next higher step for 
consideration by representatives with greater 
authority. 

From one to seven steps were specified 
by agreements in the sample. Some correla- 
tion exists between the number of steps 
and the size of the bargaining unit—con- 
tracts covering 1,000 or more employees 
most frequently specified four or five steps; 
three-step procedures were most common in 
agreements covering smaller companies. 

Generally, the steward and foreman of the 
aggrieved employee were the representa- 
tives at the first step. Representatives of 
higher rank were then brought in on both 
sides at each successive step of the proce- 
dure. There was little uniformity in the 
rank of the participants at the various 
stages, the order of their appearance or 
the frequency with which the same combina- 
tions of union and management representa- 
tives were paired. Union-management 
representation in a four-step procedure was 
as follows, although it is not necessarily 
typical: (1) Employee or steward and 
foreman; (2) Chief steward of department 
and superintendent of department; (3) Plant 
grievance committee and plant manager; 
(4) Plant grievance committee, national 
union representative and president of com- 
pany or his representative. 

Participation at some stage in the griev- 
ance procedure by a representative of the 
national union was provided for by 39 per 
cent of the agreements, covering over three 
fifths of the workers. This participation has 
the advantage, from the national union’s 
viewpoint, of tending to insure consistent, 
uniform application of national union policy. 
Moreover, national union representatives are 
often more experienced and better trained 
than local union representatives in negotiat- 
ing with employers and, therefore, are more 
likely to secure favorable settlements. How- 
ever, since most grievances are purely local 
matters, some employers, as well as some 
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local unions, consider national-union par- 
ticipation unnecessary. 

Joint grievance committees, composed of 
an equal number of representatives of the 
local union and employer, were provided by 
about a fourth of the agreements. These 
committees usually participated at the last 
step in the procedure. 


Written Record of Grievances.—A re- 
quirement that the grievance be stated in 
writing at some stage in the proceedings 
was specified in 60 per cent of the agree- 
ments, covering about the same proportion 
of the workers. About a third of these 
agreements called for initial written pres- 
entation of the grievance; the remainder 
did not require a written statement until 
the second, third or an even later step. 
3y recording the complaint in writing, 
petty grievances are discouraged and more 
careful description of the facts is encouraged. 
By this means, also, the possibility is re- 
duced of the grievance changing form or 
being misinterpreted at later stages of the 
procedure. 

Time Limits.—Specified time limits for 
initiating and processing grievances are often 
incorporated in agreements in order to limit 
the amount of retroactive adjustments and 
to provide a safeguard against disputes 
dragging on indefinitely. Twenty-one per- 
cent of the contracts fixed a limit on the 
time between the occurrence of the griev- 
ance and the initiation of the processing 
procedures. Commonly, the time limit was 
one week or less, although 30 days was not 
infrequent, and as much as 60 days was 
allowed by some contracts. 

Some of these agreements also applied 
the time limits on processing after presenta- 
tion. Others put a time limit on processing but 
not on presentation of grievances. Alto- 
gether, 56 per cent of the agreements, cov- 
ering 60 per cent of the workers, limited 
the time for processing grievances after 
presentation. These contracts required 
management to act on grievances within 
a specified period at some or all steps of 
the procedure, and limited the time in which 
the union could appeal decisions to the 
next higher step provided under the pro- 
cedure. 

Pay Allowance for Grievance Work.— 
Slightly over a third of the 302 contracts 
required the employer to make some pay- 
ment for employee time spent in acting 
as representatives for other employees in 
processing grievances during regular work- 
ing hours. 
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The employer paid for all time spent on 
grievance work in 38 per cent of the agree- 
ments providing such pay. Limitations of 
various kinds were set on the amount of 
grievance time paid by the employer in 
56 per cent of the agreements. The maxi- 
mum was usually a designated number of 
hours per day or week, or less frequently, 
per month or year. Another limitation was 
to reimburse stewards only for time lost 
at certain steps in the procedure. Some 
agreements limited the number of persons 
eligible for paid-grievance activity, or limited 
the payment to conferences called by man- 
agement. The remaining 6 per cent of the 
agreements, providing pay for grievance 
work, required the company and union to 
share the cost. 


Data on pay allowances were also avail- 
able for the larger group of 2,850 contracts. 
The proportion of these contracts which 
compensated in whole or in part for griev- 
ance time was about the same as in the 
sample of 302 contracts; that is, a third. 
Such payment was provided by a majority 
of the agreements in each of these industry 
groups: Transportation equipment, machin- 
ery, rubber, petroleum refining, chemicals, 
furniture and finished lumber products, com- 
munications and electric and gas utilities. 
Relatively few agreements in apparel, print- 
ing, construction, services, trade and trans- 
portation provided pay for employee grievance 


representatives. In most of these industries, 
however, grievance negotiations are com- 
monly conducted by representatives em- 
ployed by the national or local union. 


Unemployment Benefits 


If the Minnesota rule on dismissal pay 
is to receive general application, em- 
ployers might pay twice. 


In most states where employers give 
dismissal pay, unemployment benefits are 
not payable. A recent Ohio case held that 
a technologically displaced worker who re- 
ceived $1,106.64 as dismissal pay could not 
receive benefits from the state fund. 


In Minnesota, a recent case reported that 
a discharged worker received both dismissal 
pay and unemployment benefits from the 
state. The court said that dismissal pay, 
in part, was compensation for loss of seni- 
ority rights, loss of possible pension rights, 
compensation for retraining or reacquiring 
new skill and “many others.” The company 
contended that the dismissal pay was to 
cushion the shock of being unemployed. 

Another observation by the court was that 
if the union contract had provided for a 
severance allowance payable in weekly in- 
stallments, it might have prevented the 
employees from becoming eligible for un- 
employment compensation. 





ROPE ENOUGH TO HANG YOURSELF 


[* THE INTERVAL between the writing 
and publication of the above article in 
last month’s JOURNAL, it has dawned on the 
Board how exceedingly ludicrous an escape 
period at the very threshold of the contract 
is for those who are already union members. 
In Charles A. Krause Milling Company, 2 
CCH Lasor Law Reports (4th Ed.) 11,273, 
97 NLRB, No. 75 (December 13, 1951), the 
3oard, admittedly modifying its previous 
reasoning, disclaims all intention of requiring 
an initial “escape period” under either union- 
shop or maintenance-of-membership con- 
tracts. But this reversal is expressly limited 
to employees who are already union mem- 
bers on the effective date of the contract, 
and the Board continues to insist on a 
waiting period of 30 days after the effec- 
tive date for nonunion members’ compliance 
with union-security requirements. 

It is submitted that no possible reading 
of the proviso of Section 8(a)(3) allows 
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—a postscript by the author 


these two results, or admits of any such dis- 
tinction. There are some things—due process 
and pregnancy, for instance—that are abso- 
lute. Either you have it or you don’t; there 
are no gradations of degree, no halfway 
houses. If the Board concedes the force of 
the arguments that an initial escape period 
is ridiculous, of logical necessity it is com- 
pelled to dispense with it, and to manfully 
surrender up the whole of its cherished 
illusion, lock, stock and barrel, root and 
branch. It must relinquish entirely its 
strained reading of the proviso and accept 
as the only other alternative the reading 
offered above. Under this—the only other 
reading the language is capable of—the 
30-day waiting period should relate to new 
employees only, and, except as to them, 
a union-security agreement of any descrip- 
tion should be allowed to take effect the 
same day as the rest of the contract.—Henry 


Thomas Dolan. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6.50 for 12 monthly issues. Write for sample copy. 





Recent Tax Topics: ‘ 





Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 








Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
respect to nutrition, health, and the general public wel- 
fare, in addition to notes on legislative, administrative 
and judicial developments. Issued monthly; subscription 
rate—$10 a year, including binder for year's issues. 
Sample copy sent on request. 








Recent Subjects Featured: 


) @ Standard making 

Product liability law 
Refilled prescriptions 
Chemical additives 
Imitation foods 
Multiple seizures 
Fraud in food cases 
Barbiturate control 
False advertising 
- i. ~~ a 








Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send 





Recent Issues Discussed: 











for a sample copy. @ Dram shop legislation 
@ Excess liability 
All Published by @ Unlicensed insurers 
@ Misstatement of age 
COMMERCE, CLEARING, HOuSsE,, INC., @ Subrogation 
PUBLISHERS OF TOP! CAL AW R @ Comparative negligence 
* & ePoRrts @ Obligation to defend 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. @ Selling the agency 
@ Synchronous death 
ade » a 


When requesting sample copies, please address JLV2 











+> 


wo weitere 








A LOOK BACK 


—to February 2, 1885 


A CENTURIES-OLD tradition 


came to an end on February 2, 1885, when the Anti-Contract 
Labor law became effective. From the early days of coloniza 
tion, the poor of Europe had come to the United States under 
indentures which paid their passage in return for a given period 
of labor on arrival. As late as 1864 Abraham Lincoln had 
signed a bill creating the post of Commissioner of Immigration 
and permitting the entrance of Europeans under agreements 
which allowed their sponsors to charge as much as a year’s 
labor for passage. The law was repealed after four years 
because of public opposition. 

The opposition to contract labor came from an opposing 
array of antithetical forces. The Knights of Labor lobbied 
against the system because of the competition this cheap labor 
source provided; nationalists objected to the admission of 
“foreigners”; and humanitarian leaders objected to the abuses 


of the contract system by unscrupulous contractors. 


V\ HATEVER criticisms may be 


levied against the system, there is little question that it pro 
vided much of the brawn that built the American industrial 
system and closed the frontiers. A student of immigration has 
concluded that “in the absence of immigration, the nation’s 
labor force in the period between the Civil War and World 
War I would have been at least one-fifth less than it actually 


was.” 


Ix a larger perspective, the end of 
the contract labor system may be interpreted as an aspect of 
the gradual shutting off of immigration—a part of the same 
pattern as the 1882 law which for the first time legally forbade 
the admission of lunatics, idiots and convicts. The percentage 
of foreign-born gainfully employed has been declining since its 
all-time peak of 22 per cent in 1890. Today, under Point Four 
and its industrial counterparts, it might be suggested with some 
seriousness that the United States has begun to be an exporter 


of labor. 
































- 
. 
. 
. 
- \ 
= 
- 
* 
= ‘ 
« 
: 
oa 
Seeeaal 
® 
-—_—_——_—-- 
3 , 
x 
s 
. 
- 
ao 
< 
-~ 
. 
4 n 
= 
~ 
. ~ § 
nr 
. 
= 
© 
\ . 
i . 





